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Summary of Facts and Subm ssi ons
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This appeal is fromthe Exam ning Division refusing
Eur opean patent application No. 95 942 584.4 concerning
m croenul sion light duty liquid cleaning conpositions.

During the exam nation procedure, inter alia, the
foll owi ng docunents were cited:

(1) US-A-5 082 584;

(2) US-A-4 146 499;

(3) J.Falbe, "Surfactants in Consuner Products,
Theory, Technol ogy and Application", Springer
Ver| ag Hei del berg, 1987; and

(4) G Jakobi and A. Lohr, "Detergents and Textile
Washi ng, Principles and Practice", VCH, 1987.

The Exam ning Division held the subject-matter of the
clainms according to a main and an auxiliary request to
be novel but not to involve an inventive step, in view
of document (1) in conbination with docunents (2)

to (4).

The appel l ant (applicant) | odged an appeal against this

deci si on.

Claim 1 of the main request reads as foll ows:

"1l. A clear high foam ng, mcroenmulsion |ight duty
[iquid cleaning conposition which conprises by weight:
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(a) 14%to 24% of an alkali nmetal salt of a Cip. 20
paraffin nono- or disulfonate wherein the alkali netal
i s sodium or potassium

(b) 2%to 6% of a netal or ammonium salt of a GCg s

et hoxyl ated al kyl ether sulfate;

(c) 2% to 8% of a zwitterionic surfactant having the
formul a:

wherein X is S03- or CO-, R is a Cyo-Cyp al kyl group or
a RCO NH (CH) 4 group, wherein Ris a GC-Cg al kyl group
and a is an integer 1 to 4, R, and R; are each C-G;

al kyl groups and Ry is a G-GC, al kyl ene or hydroxy

al kyl ene group;

(d) 4% to 12% of a nonionic surfactant;

(e) 1%to 10% of at |east one sol ubilizing agent
wherein said solubilizing agent is a C.4 nono- or

di hydr oxy al kanol ;

(f) 1%to 14% of a cosurfactant wherein said
cosurfactant is selected fromthe group consisting of
pol yet hyl ene gl ycol having a nol ecul ar weight of 300 to
1000, pol ypropyl ene glycol of the fornmula

HQ( CH;) CHCH,0) . H, wherein n is 2 to 18,

m xtures of pol yethyl ene glycol and pol ypropyl ene

gl ycol, nmono C;-GCs al kyl ethers and esters of ethylene
gl ycol en propyl ene glycol having the fornul as of

R(X) \OH and Ry(X),OH wherein Ris a Cy.¢ al kyl group, R
is a G.4 acyl group, X is (OCHCH) or (OCH,CHCH;) and n
is from1l to 4;
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(g) 0,5%to 10% of urea;

(h) 1%to 8% of a G-Cig water insoluble hydrocarbon
and

(i) the bal ance being water, said conposition does not
contai n HEDTA, am ne oxide, fatty acid al kanol am des,
abrasives, silicas, alkaline earth metal carbonates,
al kyl glycine surfactant, cyclic imdiniumsurfactant,
al kali metal carbonates or nore than 3 wt% of a fatty
acid or its salt thereof."

Caim1l1l of the auxiliary request differs fromCdaiml1l
of the main request in that the passage "having a pHin
the range of 5 to 8" was inserted between "cl eaning
conposi tion” and "which conprises”.

In reply to a comuni cation issued by the Board on

21 Cctober 2002, the appellant confirmed its request
for oral proceedi ngs, which took place on 23 Septenber
2003.

The appel | ant requested that the decision under appeal
be set aside and that a patent be granted on the basis
of the following requests: Clains 1 to 6 of the main
request or auxiliary request (annex 2 or 3 to the
deci si on under appeal).

At the end of the oral proceedings the Chairnman
announced the decision of the Board.
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Reasons for the Decision
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Articles 84, 83 and 123 (2) EPC. Novelty.

Mai n and auxiliary request

Wereas the Board noted sone editorial errors in the
clainms, the Board is satisfied that the clains satisfy
the requirenents of Articles 84 and 123(2) EPC and that
their subject-matter is novel.

| nventive step

Mai n request

The objective of the invention addressed in the
application in suit was to provide light duty liquid

cl eani ng conpositions which inpart mldness to the skin
and which are in the formof a m croenul sion designed
in particular for cleaning hard surfaces and which are
effective in renoving grease soil and/or bath soil and
in leaving unrinsed surfaces with a shiny appearance
(page 1, lines 4 to 7). H gh foam ng properties were

al so desirable (page 7, line 4).

In the grounds of appeal the appellant naintained the
objectives of mldness to the skin and high foam ng and
cl eaning properties (page 7, lines 3 to 5; page 12,
lines 14 to 17), but put nore enphasis on the stability
of these conpositions per se and on the stability of

t he foam generated by these conpositions (letter dated
2 July 2002, page 5, lines 16 to 20).
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Docunment (1) relates to clear liquid cleaning
conpositions in the formof mcroenul sions. These
conpositions are suitable for cleaning hard surfaces
having a shiny finish and show good grease soil renova
properties when used in undiluted (neat) form They

| eave the cl eaned surfaces shiny wthout the need of,
or requiring only mnimal, additional rinsing or w ping
(colum 3, lines 14 to 22).

I n one aspect, docunent (1) provides a stable clear
al | - purpose, hard surface cl eaning conposition (see
e.g. clains 1 and 2).

Thus docunent (1) addresses an objective simlar to
that of the application in suit. Therefore, the Board
t akes docunent (1) as the starting point for evaluating

i nventive step.

The conpositions according to the application in suit
differ, in essence, fromthose according to docunent (1)
in that they contain betaine, which is not disclosed by
docunent (1).

In the light of docunent (1), the technical problem
underlying the patent in suit was to stabilise the
clear liquid cleaning conpositions in the formof a

m cr oenul si on.

The tables regarding the results obtained with the
exanpl es according to the application in suit display
characteristics such as appearance, Brookfield
viscosity, flash point, olive oil enulsification speed
and suds titration (application in suit, pages 17

to 20). A general statenment regarding stability reads
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as follows: "In final form the instant conpositions
exhibit stability at reduced and increased tenperatures.
More specifically, such conpositions remain clear and
stable in the range of 5°C to 50°C, especially 10°Cto
43°C." (page 17, lines 1 to 3).

Further, the conparative test results submtted under
cover of the letter dated 2 July 2002 confirmthat
conposi tions containi ng betai ne have a good appear ance
at 25°C and at 4°C and conpositions in which betaine is
m ssi ng display unsatisfactory appearance at 4°C in
three cases and at 25°C in two cases; at a higher
concentration of DPM (8.4 instead of 6) and in the
absence of betaine, the appearance at 25°Cis
satisfactory too, but not at 4°C, DPM being the
abbrevi ation for dipropylene glycol nononet hyl ether, a
nost preferred cosurfactant (application in suit,

page 16, lines 6 and 7).

Therefore, the Board is satisfied that the problem as
stated under point 2.1.2 has been credi bly sol ved.

The question remains to be deci ded whether the clained
solution to this technical probleminvolves an

i nventive step.

The appel | ant argued, in essence, that the stability of
the clai ned conpositions, a third advant ageous property
(apart frommldness and the foam ng capacity), was due
to their betaine content. This could not be inferred
from docunents (3) and (4) (letter of 28 April 2003,
page 1, lines 7 to 10).
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In particular, betaine in conbination of the
solubilizing agent which is a G to G, nono- or di hydroxy
al kanol (component (e)) and a cosurfactant in anount of
1 to 14% selected from pol yethyl ene gl ycols (conponent
(f)) would provide the liquid cleaning conposition with
good stability properties.

Further, the conpositions according to docunment (1)
contain (a soap of) a fatty acid to inprove rinsability
(see claim1, colum 19, |line 25) whereas the
conpositions according to the application in suit do

not .

The appel |l ant concl uded therefromthat the clained

conposition involved an inventive step.
The Board does not agree to this reasoning.
Docunent (3) discloses, inter alia, the follow ng basic

properties of anmphoteric surfactants, anong which were
also listed the betaines (page 115, paragraph 3.2.4.1):

- conpatibility with anionic, cationic and nonionic
surfactants,

- good conpatibility with skin and mucous nenbranes,
especially with anionic surfactants,

- good cl eaning power for hard surfaces and textiles
(page 118, chapter 3.2.4.3, lines 1 to 9).

Docunent (1) taught mcroenul sion all purpose liquid
cl eani ng conpositions which were designed for cleaning
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hard surfaces. Said conpositions contained anionic
surfactants (see e.g. claim1l).

One objective of the patent application in suit was to
provi de a detergent which is mld to the human skin
(page 7, lines 3 to 5). Since according to docunent (3)
anphoteric surfactants e.g. betaines have, in addition
to good cl eaning power for hard surfaces, good
conpatibility with skin and nucous nenbranes and with
ani oni c surfactants (page 118, paragraph 3.2.4.3,

lines 1 to 10), there was an incentive to try with a
reasonabl e expectation of success whether the addition
of these anphoteric surfactants would inpart such

m | dness to the skin also to the conpositions disclosed
in docunent (1).

Further, since the detergent, the skilled person was

| ooki ng for, should have high foam ng properties

(page 7, lines 3 to 5), it was obvious to try betaines
al so for that reason, since they were known as foam
boosters (docunent (4), page 92, lines 18 and 19).

Wher eas docunents (3) and (4) disclose the above

menti oned two properties of betaines, they do not
mention that betaine would render the conpositions
stable. During the appeal procedure nore wei ght was put
on this additional property i.e. stability. However,

t he achi evenent of the nmain objectives, nanely ml dness
to skin and good foam ng properties, was already
sufficient incentive for the notional skilled person to
add betaines to the conpositions known from

docunent (1).
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The presence of the third property, namely stability of
the thereby resulting conpositions then fel
automatically into the skilled person's |lap and did not

require any inventive activity.

The appel lant further submtted that the conbination of
C, to G, nono- or dihydroxy al kanols used as a

sol ubi l'i zi ng agent and pol ypropyl ene glycols used as a
cosurfactant (application in suit, Caim1l, (d) and
(e)) was not rendered obvious by the state of the art.
However, the Board cannot accept this line of
argunentation for the follow ng reasons: docunment (1)
di scl oses four major classes of conpounds as suitable
cosurfactants, anong which G to C, al kanol s and

propyl ene glycols are designated (colum 9, |ines 59
to 62). Hence, the conbination of al kanols and

pol yet hyl ene gl ycols was al ready known. The | abel

"sol ubilizing agent” according to the application in
suit does not help to make a distinction with respect
to a "cosurfactant™ according to document (1), if

al kanols fulfil both the definition of a solubilizing
agent and a cosurfactant.

The Board notes that the liquid cleaning conposition
according to Claim1l of the application in suit may
al so contain up to 3 wt% of fatty acid or its salt.

According to Caim1l of docunent (1) the stable

m croemnul sion conprises a G to Gy (soap of a) fatty
acid (colum 19, line 25). In particular, it is allowed
to include mnor amounts, i.e. fromO0.1 to 2.0%
preferably fromO0.25%to 1.0% by wei ght of the
conposition of a G to Gy fatty acid or fatty acid soap
as a foam suppressant. The addition of fatty acid or
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fatty acid soap provides an inprovenent in the
rinsability. Cenerally however, it is necessary to
increase the level of cosurfactant to maintain product
stability when the fatty acid or soap is present
(colum 13, lines 7 to 16).

Therefore, the Board cannot see any difference in this
respect which could support the existence of an

i nventive step.

The subject-matter of Claim1l does not involve an

inventive step and, therefore, the main request fails.

Auxi | iary request

The appel | ant argued that the indication of the pH of
between 5 and 8 "brings the clainmed subject-nmatter even
further away from docunent (1)" (letter dated 2 July
2002, page 5, |ast paragraph).

Apart fromthe feature regarding the pH, the reasoning
under points 2.1 to 2.1.7 applies nmutatis nutandis to
the subject-matter of Claim1 of the auxiliary request.

As far as the pHis concerned, the Board draws the
attention to the foll ow ng passage of docunent (1) (see
al so the Board's comuni cation dated 21 Cct ober 2002):

"For exanple, mcroemnul sion conpositions which have a
pHin the range of 1 to 10 may enploy either the

class 1 or the class 4 cosurfactant as the sole
surfactant, but the pHrange is reduced to 1 to 8.5
when the polyvalent netal salt is present. On the other
hand, the class 2 cosurfactant can only be used as the
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sol e cosurfactant where the product pH is below 3. 2.
Simlarly, the class 3 cosurfactant can be used as the
sol e surfactant where the product pHis bel ow 5.
However, where the acidic cosurfactants are enployed in
adm xture with a glycol ether cosurfactant,
conpositions can be fornmulated at a substantially
neutral pH (e.g. pH7 £ 1.5, preferably

7 £ 0.2)."(colum 11, lines 3 to 15).

In the light of this guidance provided for in
docunent (1), the pH adjustnent between 5 and 8

does not contribute an inventive step.

Claim 1 does not neet the requirenments of Article 56
EPC.

The auxiliary request fails.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Rauh P. Krasa
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