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Summary of Facts and Subm ssi ons

2142.D

Mention of the grant of European patent No. 0 647 658
in respect of European patent application No. 94 307
163.9 in the nane of VINAMUL LTD., which had been filed
on 30 Septenber 1994 claimng a GB priority of

7 Cctober 1993, was announced on 18 Novenber 1998 on
the basis of 11 clains, independent Clains 1, 2 and 11
readi ng as foll ows:

"1. A nethod of making an enul sion pol yner containi ng
et hyl ene, conprising adding urea after, or at a late
stage during, the polynerisation process in an anount
inthe range 0.1 to 1.5% on enul sion weight, at a
tenperature in the range 25 to 80°C and for a suitable
time to reduce free fornal dehyde. "

"2. Use of urea to reduce free fornmal dehyde in an
enul si on pol ynmer containing ethylene, by treating the
enul si on polynmer by addition of urea in an anount in
the range 0.1 to 1.5% on enul sion weight, at a
tenperature in the range 25 to 80°C and for a suitable
time to reduce free fornal dehyde. "

"11. A water based paint conprising a polynmer in
accordance with or produced by the nethod or use of any
one of the preceding clains."

Claims 3 to 10 were dependent on Clains 1 or 2.

Notice of Qpposition requesting revocation of the
patent in its entirety on the grounds of Art. 100(a)
and (b) EPC was filed by Cariant GrbH on 18 August
1999.
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Wth letter dated 10 April 2002 the Qpponent stated
that it would no | onger pursue the opposition with
regard to Article 100(b) EPC

The opposition was inter alia based on docunents

AU- A- 31 608/ 84,
US- A-3 549 589,
US-A-4 473 678,
R'S. Perry et al., "A Search for Potenti al

X 8 R H

For mal dehyde Acceptors” Textile Chem st and
Col orist, vol. 12, 1980), page 311 to 316,
D5: EP-A-0 438 284, and
D7: CA-A-680 775:

By its decision announced orally on 11 June 2002 and
issued in witing on 2 July 2002, the Opposition
Division rejected the opposition.

It was held in that decision that the subject-matter of
Clainms 1 and 2 was novel: over D1 inter alia because
this docunent did not disclose the tenperature at which
the emul sion polyner was treated with urea; over D2
because according to its Exanple 2 the urea containing
emul sion was dried at a tenperature of 15 to 20°C,

whi ch was different fromthe range of 25 to 80°C
specified in Clains 1 and 2.

Novel ty of product-by-process Caim1ll was al so

acknow edged because, in the Opposition Division's view,
t he Qpponent had failed to establish that, contrary to
expectation, the use of different urea treatnent
tenperatures according to the clainmed invention and



2142.D

- 3 - T 0920/ 02

according to D2, Exanple 2, test 1C did not result in
differently constituted enul sions.

The cl ai ned subject-matter was al so consi dered

i nventive over the closest prior art according to DI1:
the information in this docunent would not pronpt the
skilled person to use urea as formal dehyde scavenger
under the clained conditions because it disclosed that
cyclic urea compounds were nore effective and because
urea caused storage stability problens. The inferior
performance of urea in conparison to other formal dehyde
scavengers |i ke benzotriazole was al so confirnmed by D4.

No ot her conclusion would be arrived at if D2 was taken
as closest prior art because the specification of

"anbi ent tenperature” given therein could not be
interpreted as including the term"roomtenperature of
18 to 28 degrees Cel sius".

On 4 Septenber 2002 the Opponent (Appellant) | odged an
appeal against the decision of the Qpposition Division
and paid the appeal fee on the sane day. The Statenent
of Grounds of Appeal was filed on 7 Novenber 2002. A
further witten subm ssion dates from 19 May 2004.

Wth its letter dated 6 Septenber 2004 the Appell ant
declared that it would not attend the oral proceedings
to be held on 8 Septenber 2004 and requested a deci sion
according to the state of the file.
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The argunents of the Appellant presented in its witten

subm ssions may be summari zed as foll ows:

(a)

(b)

(c)

(d)

the subject-matter of Clainms 1 and 2 was

antici pated by D2, Exanple 2, test 1C which

di scl osed the use of urea as acetal dehyde
scavenger for ethylene vinylacetate copol yner
enul sions suitable for paints. It was inevitable
that the scavenging effect also extended to the
f or mal dehyde which resulted fromthe presence of
sodi um f or mal dehyde sul phoxyde (SFS) in the

enul si on.

Wil e D2, Example 2 disclosed a treatnent at room
tenperature and exenplified a range of 15 to 20°C,
the meaning of this termwas not restricted
thereto but extended to a range of 18 to 28°C as

set out in

(1) Wttfoht, Plastics Technical Dictionary,
Hanser International, pages 346 to 347 and

in

(ii) DIN 50 014, Decenber 1959.

The use of urea at roomtenperature as
f or mal dehyde scavenger of aqueous pol yner
enul si ons was al so known from D3 and Drv.

Novel ty coul d al so not be based on the alleged
criticality of the "selection" of the |ower
tenperature limt of 25°C because it was
established by the newly submtted experinental
report of M Jakob dated 1 Novenber 2002 that the
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resi dual formal dehyde amounts were not different
if a urea treatnment tenperature of 30°C was
enployed in |lieu of 20°C.

(e) In the event that the novelty of the subject-
matter of Clains 1 and 2 should neverthel ess be
acknow edged, the only problemremaining with
regard to D2 woul d be the provision of another
scavengi ng tenperature. Since this feature did not
give rise to any technical effect it could not

contribute an inventive step.

(f) Moreover the subject-matter of the product- by
process Claim 11 was antici pated by paint
formul ati ons conprising the enul sions prepared
according to D2, Exanple 2, test 1C because their
constitution was not different fromthose prepared
according to Caim1 of the patent in suit. This
i ncl uded the reduced formal dehyde content which
could not be identified as originating froma
di fferent urea scavengi ng tenperature.

\Y/ The Respondent Patentee submitted its argunents in
letters dated 19 May 2003 and 6 August 2004 as well as
at the oral proceedings. The subm ssion of 6 August
2004 al so conprised sets of clains of a first, second,
third and fourth auxiliary request. During the oral
proceedi ngs the Respondent superseded these second,
third and fourth auxiliary requests by the follow ng
revi sed sets of clains:

- second auxiliary request (2A),
- second auxiliary request (2B)

- third auxiliary request (3A),

2142.D
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- third auxiliary request (3B)
- fourth auxiliary request (4A),
- fourth auxiliary request (4B),
- fifth auxiliary request, and

- si xth auxiliary request.

The clains of the first auxiliary request differ from
the granted version of the clains only by deletion of
pr oduct - by- process C aim 11.

Clains 1 and 2 of the second auxiliary request (2A)
differ fromtheir granted version by the additional

statenent (enphasis by the Board):

"... to reduce free fornmal dehyde, wherein the polyner

conprises vinyl acetate and ethylene, and is free of

net hyl ol and N-net hyl ol nononers”.

The argunents of the Respondent nay be sunmarised as
fol |l ows:

(a) D2's nost pertinent disclosure was contained in
Exanple 2, test 1C. According to this experinent
urea was added as col our stabilising agent to an
et hyl ene vinyl acetate interpolynmer |atex and
"evaporated to dryness at anbient tenperature (15-
20°Q) ".

(b) The subject-matters of Clains 1 and 2 were novel
over this disclosure because it did not conprise a
treatnment tenperature in the range of 25 to 80°C
and because D2 failed to nention that the urea
treatment was carried out for the purpose of
reduci ng the fornmal dehyde content of the |atex.
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Al so the paint conposition of Claim1ll was novel
over D2's disclosure because the col our
stabilising agents |ike urea used according to
this docunment were described to react with

adj acent multiple ketone groupings and not with
acet al dehyde as asserted by the Appellant. There
was no information in D2 on the basis of which it
coul d be concluded that urea added for the afore-
ment i oned purpose would react with any

f ormal dehyde resulting fromthe use of SFS during
the preparation of the |latex. The Appellant had
failed to discharge its burden of proof to the
standard required in a case concerning the

i nevi tabl e outcone of an express literal

di sclosure in a particular prior art docunent
because according to T 793/93 of 27 Septenber 1995
(not published in the Q) EPO) in such a case the
standard was that of "beyond all reasonable doubt™".

Thi s concl usion was not affected by the
experinmental results of M Jakob submitted by the
Appel | ant because these experinments were not
repetitions of Exanple 2 of D2.

The cl ai ned subject-matter was al so novel over D3
and D7 because these docunents did not relate to
enmul si on pol ynmers conprising ethyl ene. Mreover
according to D7 urea was added in order to inprove
the emulsion's freeze-thaw stability.

None of the docunents D2, D3 and D7 were suitable
starting points for the assessnent of inventive
step because D2 and D7 were not concerned with the
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reducti on of formal dehyde and D3 whi ch addressed
this issue related to different polyners, i.e. to
sel f-crosslinking resins containing hydroxyal kyl
ester units absent fromthe polyners of the patent
in suit, which units were disclosed in D3 to be
involved in a specific interaction with urea.

Mor eover, according to D3 urea was not the nost
effective of known fornmal dehyde receptors.

Also with regard to D1 an inventive step had to be
recogni zed because this docunent not only
enphasi sed severe drawbacks associated with the
use of urea as fornmal dehyde scavenger, and
therefore instead turned to cyclic urea conpounds,
but was furthernore silent about any urea
treatnment tenperature and disclosed its use in
amounts hi gher than those used according to the
patent in suit.

In view of this situation the skilled person had
had no reason to expect that the use of urea as
f or mal dehyde scavenger under the "inventive"
conditions would lead to the enhanced scavengi ng
effect evidenced by M MLennan's experi nental
report filed with the Respondent's subm ssion
dated 6 August 2004.

The concl usi on was even nore convincing in
relation to the subject-matter of the second

auxi liary request which excluded the presence in
t he erul sion of polyners conprising units derived
from nmet hyl ol and N-nethyl ol nononers because
these were the only polynmers considered in DI.
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(j) That the formal dehyde scavengi ng reaction was
dependent on the structure of the formal dehyde
rel easi ng polynmer was highlighted by D3 (colum 2,
lines 32 to 36) which stressed the inportance for
t he desired reduced |iberation of formal dehyde of
t he absence of "other major sources of

f or mal dehyde ...

VIIl. The Appellant requested that the decision under appeal
be set aside and the patent be revoked.

The Respondent requested that the appeal be dism ssed
or, inthe alternative, that the patent be maintained
on the basis of the first auxiliary request filed with
the letter dated 6 August 2004, or,

- t he second auxiliary request (2A) or
- t he second auxiliary request (2B) or
- the third auxiliary request (3A) or
- the third auxiliary request (3B) or
- the fourth auxiliary request (4A) or
- the fourth auxiliary request (4B) or
- the fifth auxiliary request or

- the sixth auxiliary request

each submtted at the oral proceedings.

Reasons for the Decision

The appeal is adm ssible.

2142.D
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Article 113(1) EPC

The Appellant did not attend the oral proceedings. In
accordance with the opinion of the Enlarged Board of
Appeal G 4/92 (QJ EPO 1994, 149, Reasons 10) a deci sion
may be issued based on argunents which do not change

t he grounds on which the decision is based and do not
constitute new grounds or evidence, but are reasons
based on the facts and evi dence which have al ready been
put forward. This is the case here.

Mai n request

2142.D

Novelty, Clains 1, 2 and 11

Docunent D1

Claim1 of this docunent relates to a formal dehyde-free
aqueous plastics dispersion containing cyclic urea
derivatives, preferably ethylene urea (page 6, lines 14
to 19), said dispersion being based on a crosslinkable
pol ynmer of ethylenically unsaturated nononers
cont ai ni ng N-net hyl ol am de and/ or N nethyl ol ether-

am de groups, eg copolyners of vinyl acetate/ ethylene/
N- net hyl ol acryl am de (Exanples 1, 5, 6).

Exanpl e 5 conpares the wet tenacities of papers

i npregnated with such di spersions on the basis of vinyl
acetate, ethylene and N-nethyl ol acryl am de whi ch either
conprise urea or ethylene urea. In the case of urea
anounts of, respectively, 2 and 4% by wei ght were added
to the dispersions; further conditions of this addition
and of the dispersions' subsequent fate, a possible
tenperature treatnent inclusive, are not disclosed.
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2.1.1 The subject-matter of Clains 1 is therefore novel over
D1, both in view of the higher amounts (at |east 2% as
conpared with an "inventive" nmaxi mum of 1.5% based on
t he wei ght of the enulsion) and because Dl does not
disclose a treatnent with urea within the tenperature
range of 25 to 80°C.

2.1.2 Since use Caim2 conprises the sanme procedural
restrictions as nethod daiml it is |ikew se novel
over D1.

2.1.3 The sane concl usion applies to the product-by-process
Claim 11 inter alia because D1 does not disclose paint
conposi tions.

2.2 Docunent D2

Claim1l of this docunent relates to an interpolynmer of
et hyl ene and vinyl acetate stabilized agai nst

di scol ouration upon heating by containi ng honogeneously
adm xed therewith in an anount of fromabout 0.1 to 5
parts by weight per 100 parts by weight of said

i nterpol yner of certain nitrogen-containing organic

conmpounds inter alia conprising urea (Claim7).

It is speculated in D2 (colum 2, lines 33 to 47;
colum 4, lines 16 to 49) that these nitrogen-
cont ai ni ng organi ¢ conpounds react with col our-formng
mul ti pl e ket one groupi ngs of the interpolyner and
produce col ourl ess am do reaction products.

2142.D
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According to Exanple 2, test 1C (colum 5, line 60 to
colum 6, line 17) an ethylene/vinyl acetate/acrylic
acid interpol yner (during whose preparation sodi um

f or mal dehyde sul foxyl ate SFS was present: cf. Exanple 1:
colum 4, line 60 to colum 5, line 58) was very
efficiently stabilised (colum 6, Table I: visual

rating 9, 10 being the optinun) with one part of urea
per 100 parts of dry weight interpolyner. This was

inter alia achieved by evaporating the stabiliser/I atex
m xture to dryness "at anbient tenperature (15 - 20°Q)".

The subject-matter of Claim1l is novel over D2 because
t hi s docunment does not disclose a treatnment with urea
in the tenperature range of 25 to 80°C. The Appellant's
contention that the skilled person would consider the
term "anbi ent tenperature” to conprise 25°C (cf.
section V(b) above) is logically unsustainable in the
face of the explicit indication in D2 of the
tenperature range 15 to 20°C

The subject-matter of the daim2 is novel over D2 for
t he sane reason and noreover because there is no
information in this docunment concerning the functiona
feature of this use claimie "to reduce free

f or mal dehyde" which according to G 2/88 and G 6/88 (QJ
EPO 1990, 093 and 114) is a separate distinguishing
techni cal feature.

Nor is the disclosure of D2 novelty destroying for the
subject-matter of Caim1l. The Appellant's specul ation
that the urea added to the polyner |atex according to
Exanple 2, test 1C would inevitably scavenge

f or mal dehyde rel eased fromthe SFS ingredient is not
supported by the information in D2 which reports a
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reaction of urea with adjacent nultiple ketone

groupi ngs. The nmere (noreover renote) possibility of a
reaction of sone urea with sone rel eased fornal dehyde
is not sufficient to satisfy the strict criterion for a
di scl osure to be novelty destroying, nanely that of its
clarity and unm stakability.

Since the experinental report of M Jakob filed with

t he Appellant's subm ssion dated 6 Novenber 2002 does
not repeat Exanple 2, test 1C of D2 (but instead works
wi th terpol yner dispersions according to the contested
patent), it is unsuitable to establish D2's reaction
conditions and thus a possible fornmal dehyde scavengi ng
effect occurring according to this Exanple. This report
cannot therefore discharge the Appellant Opponent's
burden of proof as set out in T 793/93 (cf section

VIl (c) above).

The Board is noreover satisfied that D2's disclosure
does not enconpass a water based paint formul ated on
the basis of the urea treated enul sions of Exanple 2,
test 1C, because, in view of the possibility according
to D2 of other uses the use for paints is not
inevitable (cf D2 colum 8, lines 7 to 61).

| nventive step, Cains 1 and 2

Though this is not a preferred enbodi ment, the

emul sions specified in these clains, conprise polyners
from ethylenically unsaturated nononers containing N

met hyl ol groups, ie polymers according to docunent D1

(page 2, lines 34 to 43).
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In the Board's judgnent, it does not require an
inventive effort to nodify the teaching of D1 by using
urea in the amobunts and in the tenperature range
specified in Caims 1 and 2 of the patent in suit, the
reasons being as foll ows:

Firstly D1 is an appropriate starting point for the
assessnent of inventive step because it unm stakably

di scl oses that the use of urea for the reduction of the
f or mal dehyde content of N nethylol group containing
crosslinkabl e resin conpositions was a techni que

enpl oyed usually (page 5, line 27 to page 6, line 3)
(enmphasi s by the Board).

The fact that D1 reports some problens encountered in
connection with this technol ogy (separating out: page 6,
lines 3 to 8 and that it reconmrends the use of cyclic
ureas as a renmedy for this drawbacks does not, in the
light of its established useful ness for the purpose of
scavengi ng fornmal dehyde, nake urea a candidate not to

be considered as a fornmal dehyde scavenger.

Nor can the reference in DL to the afore-nentioned

di sadvant ages be consi dered as an established prejudice
agai nst the use of urea as fornmal dehyde scavenger, even
less in the light of the further citations D3 and D4
whi ch are in the opposition proceedings. D3 (abstract)
specifically recommends the use of urea as fornmal dehyde
scavenger for latices from polymers conprising

N- et hyl ol groups and D4, a scientific article
concerning the performance of fornmal dehyde scavengers

i n pol ynmer systens conprising Nnethylol groups,

di scl oses that urea has been used for many years for
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t his purpose (page 311, right hand columm, lines 30 to
31).

The probl em objectively underlying the subject-matter
of Claiml of the patent in suit vis-a-vis Dl can thus
be fornul ated as the devel opnent of a nethod for the
preparati on of anal ogous aqueous pol ynmer enul sions
whose undesired fornmal dehyde content is effectively
reduced.

The Board is satisfied, in the light of the evidence in
t he patent specification, that this probl em has
effectively been solved by the addition of urea to

et hyl ene contai ni ng enmul sion polyners after or at a

| ate stage during the polynerisation process in an
amount in the range 0.1 to 1.5% on enul sion wei ght, at
a tenperature in the range 25 to 80°C and for a
suitable tine.

However in view of the fact that the use of urea had
been known from D1 for the identical purpose, ie for
the reduction of the formal dehyde content of nethyl ol
functional polyner latices, it does not require nore

t han routine experinmentation for the skilled person to
find out the nost appropriate urea anobunts and the nost
appropriate tenperature conditions.

As to the quantity to be used, it is imrediately
apparent that this is governed by the anount of

f or mal dehyde rel eased fromthe polynmer emul sion and the
desired level of its reduction (see eg D1 page 8,

lines 7 to 12). The adjustnment to this criterion is
therefore a matter of nere workshop nodification.
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The sane concl usion applies to the determ nation of the
optimum tenperature. It belongs to the basic | aws of
chem stry that reaction rate and equilibrium conditions
are tenperature dependent and it is therefore obvious
for the skilled person to take this into account inits

i nvesti gations.

This fact is not only recognised in D4 (page 312, right
hand col um) where it is set out that "such basic
paranmeters as cure tinme, cure tenperature and pH of the
treating bath were studied to understand their effect
on formal dehyde release in the systenm, but is even
inplicitly referred to in the patent specification
itself by the statenent on page 2, lines 56 to 58: "The
appropriate reaction tinme depends on factors including
t he polyner, the original |evel of fornmaldehyde and
desired degree of reduction, reaction tenperature, and
possi bly also pH, and can readily be determ ned by

experinment in any given situation".

It follows that neither the nethod steps specified in
Claim 1 nor the use and process characteristics
conprised by Claim2 involve an inventive step.

The main request nust therefore be refused.
Since Cains 1 and 2 of the first auxiliary request are

identical to the granted version of the main request,
this request nust be refused for the sanme reasons.
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Second auxiliary request (2A)

2142.D

The Board admits this request into the appeal
proceedings in spite of its presentation only at the
oral proceedings, and in the Appellant's absence,
because

- it is based on the set of clains of a second
auxiliary request filed wth the Respondent's
subm ssi on dated 6 August 2004, ie slightly nore
than 1 nonth before the oral proceedi ngs, not
comment ed upon by the Appellant prior to these
pr oceedi ngs,

- this previous second auxiliary request had been
filed in reaction to the Board' s comruni cation
dated 9 June 2004 and with the intention to set
asi de concerns expressed therein,

- t he amendnent carried out in said previous second
auxiliary request itself only concerned a
conbi nation of granted Clains 1 and 4,

- the further anmendnent of said previous second
auxi liary request at the oral proceedings only
concerned the conbination of granted Clains 2 and
4, and

- none of the anmendnments have any bearing on the
| egal or factual framework of the case.
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Article 123(2) and (3) EPC

The amendnent of Clains 1 and 2 is based on C aim4 of
the application as filed (corresponding to Claim4 of
the patent specification) and restricts their scope.

The only ot her amendnents concern the del etion of
granted Caim4 and the ensuing renunbering of the
subsequent Clainms 5 to 11 to 4 to 10.

The d ains of the second auxiliary request thus conply
with the requirenments of Article 123(2) and (3) EPC

Novel ty

The novelty of the subject-matter of the main request
(section 2 above) entails the novelty of the subject-
matter of this request which is narrower in scope.

| nventive step

Al'l relevant citations in the proceedings (D1, D3, D4)
concern the provision of aqueous polymer enul sions
having a | ow content of formal dehyde originating from
the presence in the polynmer structure of nethylol
groups. It is in this context only that the useful ness
of urea as a fornmal dehyde scavenger is discussed in

t hese docunents.

The technical problem underlying the clained subject-
matter with regard to this prior art can be seen in the
devel opnent of a nmethod for the provision of agueous
enmul si ons of polynmers w thout nethylol functions but
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conpri sing other sources of formal dehyde contam nation
whi ch emul si ons have a reduced fornmal dehyde content.

The Board is satisfied, on the basis of the avail able
evi dence, that this problemis solved by the nethod of
Claim1, ie by the use of urea as fornal dehyde
scavenger in the specified amounts and at the
tenperature range of 25 to 80°C

Si nce emul sions of polyners which are derived from
nmet hyl ol and N-net hyl ol nononers are specifically
excluded fromthe subject-matter of the second
auxiliary request, a decision on the issue of

obvi ousness requires to consider the techni cal
inplications resulting fromthe difference of the

pol ynmer structures between the clained subject-matter
and the prior art.

It is well known to the skilled person that the

nmet hyl ol functionality present in the prior art polynmner
emul sions is either derived fromthe reaction of a

pol ynmer precursor nononmer with a formal dehyde donor or
by incorporation of an anal ogously pre-forned nethyl ol
functional nmononer. The subsequent rel ease of

formal dehyde i s dependent on the reaction paraneters
governing the respective chemcal equilibria, as eg set
out in the first paragraph on page 311 of D4.

The suitability and effectiveness of any agent used to
prevent an undesired fornal dehyde content in the final
conposition nust therefore be chosen in consideration
of and dependent on its inpact on said equilibria which
in the case of the use of urea conprises the formation
of N-nethylol urea (D1 page 6, lines 19 to 25).
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The conplexity of this situation, governed by nutually
conpeting reactions, is enphasised in docunent D3 which
is concerned with aqueous di spersions of polyners inter
alia derived from N nethylol (neth)acrylam de and

hydr oxyal kyl esters of carboxylic acids which contain
fromO0.2 to 5 weight percent of urea as fornal dehyde
acceptor (Caiml; abstract).

The statement set out in this connection in colum 2,
lines 30 to 36 of D3 reads:

"The di spersions in accordance with the invention
are suited for use in all fields where self-
crosslinking resin dispersions with N nethyl ol
groups are used. The reduced |iberation of

f or mal dehyde cones into play only when no ot her

maj or sources of fornmal dehyde, for exanple,

substantial anpbunts of amno resins or phenolic
resins, are concurrently present” (enphasis by the
Boar d) .

Thi s suggests that even the nature of the backbone of
t he nethyl ol functional polyner nay have an inpact on
t he fornmal dehyde scavengi ng.

In the Board's judgnent, it is therefore not possible,
wi t hout undue ex post facto analysis, to assunme with
any certainty on the basis of the available prior art
that urea will be an effective fornal dehyde scavenger
in a chem cal environnment conprising a different

pol ynmer not containing nethylol functional groups and

i nstead conprising anot her source of fornal dehyde

rel ease |like the SFS reduci ng agent enpl oyed during the



8.8

8.9

8. 10

10.

2142.D

- 21 - T 0920/ 02

preparation of the polyner enul sions exenplified in the
patent in suit. It is even |ess obvious to expect that
inthis situation the effect of the urea treatnent is
not reversible (page 3, line 7 of the specification)
and increasingly proportional to the treatnent
tenperature (cf. Experinmental report of M MlLennan).

The cl ai med solution of the technical problem
underlying the subject-matter of Claim1l vis-a-vis the
state of the art is thus considered non-obvi ous.

The sane conclusion applies a fortiori to the subject-
matters of the use Claim2 and of the product-by-
process C aim 10 which both conprise the limtation to
aqueous enul si ons of polyners not conprising nethyl ol

functional groups.

The set of clains of the second auxiliary request (2A)
therefore conplies with the requirenments of Article 54
and 56 EPC.

There is therefore no need to consider the further

auxiliary requests.

In view of the substantial nodification of the subject-
matter of the second auxiliary request (2A) a
correspondi ng adaptation of the description is called
for.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent on the basis of Cains 1
to 10 of the second auxiliary request (2A) filed at the

oral proceedings, and after any necessary consequenti al
amendnent of the description.

The Regi strar: The Chai r man:

E. Gorgnmaier R Young
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