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Summary of Facts and Subm ssi ons

1399.D

Eur opean patent application No. 94 116 733.0 was
refused by a decision of the Exam ning Division dated
29 Cct ober 2001.

On 7 March 2002, that is well after the expiry of the
inextensible time limt for the filing of the notice of
appeal , the applicant appeal ed agai nst the above
decision. At the same tinme he filed the statenent of
grounds of appeal, paid the appeal fee and request ed,
payi ng the due additional fee for re-establishnment,
that his rights in respect of the mssed tine [imt for
filing the notice of appeal be re-established pursuant
to Article 122 EPC. In this letter the professional
representative set out in full the grounds on which the
application for restituti o was based.

The grounds for re-establishment were in essence, that
the applicant failed to observe the two nonth tine
[imt under Article 108 EPC despite all due care
required by the circunstances. The tine limt was
however m ssed due to the fact that Ms E., the person
responsi bl e for transporting the file between the
Representati ve and the postal departnent responsible
for the outgoing letters, failed for inexplicable
reasons to hand over the notice of appeal together with
the filled out sheet for Paynent of Fees and Costs to

t he postal departnent. This happened al t hough the
system for nonitoring the tinme limts of his office and
the office itself are well organised and have been
functioning satisfactorily since the last 25 years.
Thus, the failure to observe the tinme Iimt in question
was due to an isolated mstake in the context of a
normal |y satisfactory system
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As to the nmonitoring systemof his office, he submtted
in detail, that in cases of an incom ng negative

deci sion a nenber of the central unit of the office
responsible for nonitoring tinme limts records both the
dates of the two nmonth tine limt for appealing the
decision and the four nmonth tinme limt for filing the
statenent of grounds under Article 108 EPC

Addi tionally an appropriate second date before the end
of this legally fixed time limt is recorded as an

i nternal precautionary neasure. These dates are checked
by anot her person of the central unit and then | ogged
into the conputer supported rem nder system of the
office. Finally the dates are noted on the cover sheet
of the original copy of the respective decision. The
recorded tine imts are deleted only after two persons
have checked that they have been conplied wth.

Furthernore, the Representative's office has a well
organi sed structure. There are several central units
responsible for the registration of the tinme limts and
for the observance of the incom ng and out goi ng
|etters. Besides these central units, special units
("Fachsekretariate") exist which are responsible for
further adm nistration of the file. The transport of
the files between the central units and the
"Fachsekretariate" is done by well instructed persons
("Aktenhol er”) who know well the |egal significance of
time limts. Al the staff is under the pernmanent
supervi sion of the Representatives of the firm

In the present case the applicant instructed the
Representative to | odge an appeal against the decision
refusing the application No. 94 116 733.0 and
additionally to file a divisional application based on
the parent application refused by the Exam ni ng
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Division at the end of Cctober 2001. Consequently

8 January 2002 was | ogged in the nonitoring system
this being the last date for filing an appeal pursuant
to Article 108 EPC. On 6 Novenber 2001 the professional
representative drafted both the divisional application
and the notice of appeal, signed them and entrusted
both files to Ms E., his "Aktenholerin", for taking
all necessary steps for dispatching these letters

i medi ately. Ms E. who knows the inportance of the
noti ce of appeal brought the files to the central unit
for checking and deleting the recorded tine limt of

8 January 2002. One hour |ater when this was done by
two persons responsible for that task, Ms E. took both
files with the outgoing letters to the special postal
unit. Al though she handed over the divisional
application docunents, she failed to hand over the
notice of appeal to the postal unit. For inexplicable
reasons as Ms E. has confirned in a sworn decl aration
dated 5 March 2002 the letter containing the notice of
appeal remained in the file. As she states in the
declaration this was the first tinme that a m stake was
made by her in her long carrier with the
Representative's law firm

\Y/ Since the recorded tine limt was already deleted in
the rem nder system the procedural om ssion cane to

[ight when a further letter of the applicant cane in.
This was on 15 February 2002.

Reasons for the Decision

1. Adm ssibility

The deci sion dispatched on 29 Cctober 2001 to reject

1399.D Y A



1399.D

- 4 - T 0795/ 02

t he European patent application in suit was deened to
have been delivered to the applicant on 8 Novenber 2001
(Rule 78(2) EPC) The notice of appeal against the above
deci si on was however filed on 7 March 2002, i.e. after
the expiry of the non-extensible tinme limt stipulated
in Article 108 EPC, and is accordingly considered to be
i nadm ssi ble pursuant to Rule 65(1) EPC. |In accordance
with Article 122(1) EPC, in this situation the
appl i cant can have his rights re-established.

The application for re-establishnment is adm ssible. In
particular the requirenments of Article 122(2) and (3)
EPC are conplied with. The request for restitutio was
filed on 7 March 2002, i.e. within two nonths after
bei ng aware of the om ssion (15 February 2002) and sets
out the grounds on which it is based. The fee for re-
establishment of rights was paid in due tinme. In
addition the omtted act was conpleted by filing the
noti ce of appeal, paying the appeal fee, and filing the
grounds of appeal on 7 March 2002.

Al due care

The application for restitutio neets also the

requi renents of Article 122(1) EPC, and is thus

al lowabl e since the time [imt pursuant to Article 108
EPC was m ssed despite all due care required by the

ci rcunst ances bei ng taken.

First of all the om ssion was not caused by any
deficiencies of the organisation of the work within the
Representative's office. It follows fromthe detailed
subm ssions and the supporting docunents supplied by

t he Representative that a satisfactory systemfor
nonitoring the time limts is provided in his office.
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In particular in the present case recording and
deleting the tine limts in a conputer which is
entrusted to two enpl oyees who are famliar with these
tasks was carried out properly. Mreover, every

enpl oyee in the office has clearly defined functions
within the structure of the office, is thoroughly
instructed in the tasks to be perfornmed and is properly
supervised. This is also the case with regard to the
person (Aktenhol erin) responsible for taking the files
fromthe central store to various units within the

of fice and between the units (e.g. the Representative,
the time-nonitoring and the postal unit).

The Board is thus convinced by the Representative's
subm ssions that the mssing of the tinme limt in the
case at issue did not result froman unsatisfactory
rem nder system or an inappropriate organisation of the
Representative's office.

In the present case, as described in detail by the
Representative in his subm ssions, the notice of appeal
along with the order for the paynent of the appeal fee
were prepared and signed by the representative on

6 Novenber 2001. Additionally, docunments in respect of
filing of a divisional application based on the

Eur opean patent application in suit were prepared and
signed by the representative on the sane day. Both
these files, i.e. the appeal file and the divisional
application file were sent with Ms E. to the tine
[imt nmonitoring unit for checking whether all the
necessary docunents to be dispatched were in the file.
After the time-limt nmonitoring unit had established
that all the necessary docunents to be dispatched were
inthe files, the respective tine limt was marked in
the conputer as "done" ("erledigt"). Fromthe sworn
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statement of Ms E. it is evident that although she
gave the docunents in respect of the filing of a

di visional application to the postal unit on 6 Novenber
she did not hand over the notice of appeal and the fee
paynent sheet to the postal unit. They were left in the
appeal file.

Thus the om ssion of the tinme limt in question was
caused by an unfortunate and inexplicable m stake by a
normal ly reliable enployee within a normally
satisfactory system (J 2/86, J 3/86, QJ 1987, 362). As
submtted in the sworn declaration of Ms E. and
confirmed in subm ssions of the appellant's
Representative , Ms E., had proven over years to be
able to execute the work as "Aktenholerin” in the
Representative's office and to be reliable in her daily
work. Therefore in the case at issue, the
Representative coul d reasonably expect that Ms E
woul d conply with his order and after having been

i nstructed about the inportance of that letter, would
give the notice of appeal to the postal unit (see

J 5/80 AQJ EPO 1981, 343). Under these circunstances the
Board sees no need for further checks within the
Representative's firmto ensure that the letter was in
fact dispatched (see also T 1062/96). This would be
beyond the standard of all due care under

Article 122(1) EPC

For the foregoing reasons, the Board cones to the
conclusion that the reason for non-conpliance of the
time limt causing the loss of rights was an isol ated
m st ake whi ch cannot be excluded even in an effective
system for observing the tine limts. Article 122 EPC
is intended to ensure that, in appropriate cases, a

| oss of rights does not result fromsuch a m stake
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(J 2/86 and J 3/86, QJ EPO 1987, 362, reasons 4).

Or der

For these reasons it is decided that:

The rights of the Appellant are re-established in relation to
the filing of the notice of appeal wthin the tine limt
prescri bed by Article 108 EPC.

The Regi strar: The Chai r man:

N. Maslin R K. Shukl a
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