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Summary of Facts and Subm ssi ons

On 17 April 2002 the appellant (applicant) filed a
noti ce of appeal against the exam ning division's
deci sion of 18 February 2002 refusing the European
pat ent application 99 203 321.7 (publication

EP- A-0 966 901), a divisional application of European
pat ent application 96 944 453.8 (publication

EP- A-0 871 382 and International publication

WO A- 97/ 24048), for lack of inventive step

The appeal fee was paid sinmultaneously and the
statenent of grounds of appeal was received on 18 June
2002.

1. After correspondence between the appellant and the
board, oral proceedings took place on 14 May 2003
during which the appellant presented a new version of
t he patent application, arguing that the subject-matter
of its independent clains was novel and inventive.

L1, In this new version, claim1, the sole independent
device claim reads:

"A toot hbrush:

- having an articul ated head and a handle (12), said
head having two sections (14, 16) to thereby define a
conposite head having an upper and a | ower surface;

- said two sections (14, 16) having respective

| ongi tudi nally spaced ends facing each other;

- each said head sections (14, 16) having a
plurality of tufts of bristles (20, 22; 20, 70; 20,72)
extending froma bottom surface (24, 26) thereof;

- an el astomer section (18) |ocated between said
spaced ends;
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- whi ch el astonmer section (18) is deforned during
brushi ng whenever said two head sections (14, 16) bend
relative to each other

- t he head section (14) being nearest to the handle
being collinear with the handle (12);

- t he section furthest fromthe handle having a free
end facing away from sai d handl e;

- said el astonmer section (18) being nade of a first
el astoneric material ;

- t he handl e (12) having a handgrip area made of a
second el astoneric materi al;

- the first and second el astoneric materials being
different and having different shore hardness val ues.™

Claim5, the sole independent nethod cl ai mreads:
"A nethod to produce a toothbrush according to one of
the previous clains, conprising the step of nmoulding a
skel eton of a head and a handl e (12) and |ocating or
injecting a first elastonmeric material (18) in part of
t he head, characterized in locating or injecting a
second el astoneric material on part of the handle (12),
wherein the first elastoneric material and the second
el astoneric material are materials having different
shore hardness val ues."

| V. The foll ow ng docunents are on file
Dl: WO A-92/17093
D2: FR-A-2 652 245

D3: DE-U-9 402 125.2

D4: EP-A-0 336 641
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D7:

D10:

D11:

D12:

D13:

D14:

D15:

D16:

D17:

The appel | ant

US-A-5 373 602

DE- C-3 923 495

WO A- 94/ 05183

DE-A-1 657 299

GB- A-647 924

US-A-2 685 703

US-A-3 188 672

GB- A-412 414

GB- A-189 335

FR-A-1 247 433

DE-C-3 840 136

US- A-5 393 796

WO A- 96/ 02165 (published 1 February 1996).

requests that the decision of the

T 0762/ 02

exam ni ng division be set aside and that a patent be

granted in the foll ow ng version:

claims 1 to 5 as filed during the oral

pr oceedi ngs,

description: pages 1 to 8 as filed during the oral

pr oceedi ngs, and
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- drawi ngs: Figures 1 to 4 and 6 to 8 as filed
during the oral proceedings.

Reasons for the Deci sion

1

1527.D

The appeal is adm ssible.

Article 76(1) EPC

The present European patent application is a divisional
application of European patent application 96 944 453.8
whi ch has the European publication nunber

EP- A-0 871 382 and was published by W PO under

I nt ernati onal publication nunber WO A-97/ 24048

Article 76(1) EPC states that the "European divisional
application ... nmay be filed only in respect of

subj ect-matter which does not extend beyond the content
of the earlier application as filed".

Moreover Article 123(2) EPC states that "A European
pat ent application or a European patent nmay not be
anended in such a away that it contains subject-matter
whi ch ext ends beyond the content of the application as
filed."

Therefore the present divisional application needs to
be conpared with the parent application WO A-97/ 24048
and also with the originally filed divisional
appl i cation.

Article 76(1) EPC - claim1l

The present claim1l is closest to claim1 of
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3.3

3.4
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WO A- 97/ 24048.

The feature of

"sai d spaced ends joined by a thin bridge forned
integrally with said two sections”

inlines 6 and 7 (page nunbering) of claim1l1 of
WO A- 97/ 24048 is not present in the present claiml.

This is allowable since the feature is not present in
i ndependent claim8 of WD A-97/ 24048 (and the head
shown in Figure 6 of WO-A-97/24048 has no integra

bri dge) .

Line 8 of claim1 of WD A-97/ 24048 states that the
tufts of bristles extend "orthogonal ly" froma bottom
surf ace.

The om ssion of "orthogonally" fromthe present claiml
is allowabl e because "orthogonally" is not present in

i ndependent claim 10 of WO A-97/24048 (and the tufts 70
shown in Figure 7 of WO-A-97/24048 do not extend
orthogonally fromthe bottom surface of head

section 16).

The feature

"one of said head sections being coaxial with said
handl e"

inline 10 of claim1l of WO A-97/24048 is anended in
lines 12 and 13 of the present claiml to

"the head section (14) being nearest to the handle
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being collinear with the handle (12)".

The common neaning of "collinear” is "lying on the sane
l[ine", this nmeans in a straight |line regardl ess of

whet her one is view ng from above or fromthe side. The
common meaning of "coaxial" is very simlar, nanmely
"having a common axi s", again regardl ess of from where
one i s view ng.

The appellant argued in lines 4 to 7 on page 3 of the
letter of 7 January 2003 that "collinearity neans the
same axis in at |east one view'.

If "collinear” is to have anything other than the
common meani ng then the board considers that this
shoul d be clear fromthe present application. However
lines 32 to 35 of page 3 of the present description
(equivalent to colum 3, lines 1 to 4 of EP-A-0 966 901
and page 4, lines 7 to 10 of WO A-97/24048) states with
reference to Figure 1:

"That portion of the head nearest the handle is
designated as section 14 and is collinear with the
handl e, while that portion of the head nost renote
fromthe handle is designated as section 16."

Thus the portion 14 and the handle 12 are shown by both
Figure 1 (side view) and Figure 2 (plan view) in |ine
and are described as collinear. On the other hand
section 16 and handle 12, which are shown in line in
the plan view of Figure 2 but angled in the side view
of Figure 1, are not described as collinear.

Therefore the board does not accept the appellant's
definition of "collinear” in the present claim1l as
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being "the same axis in at |east one view' but remains
with the common neaning of "collinear” as "lying on the
same |ine" regardl ess of fromwhere one is view ng.

Repl aci ng "one of said head sections being coaxial wth
said handle” in claim1l of WO A-97/24048 with "the head
section (14) being nearest to the handl e being
collinear with the handle (12)" is allowabl e because

- in the present application "coaxial" and
"“col linear" nean the sane,

- page 4, lines 7 to 10 of WD A-97/ 24048 uses the
termcollinear, and

- the present claim 1l specifies which head section
is collinear and so is nore specific than claim1l
of WO A-97/24048.

Lines 10 to 13 of claim1l of WD A-97/24048 specify the
feature

"the other of said two head sections nornmally
being an angle wth said handl e, whereby said two
head sections are normally at an angle relative to
each other"

and line 15 of claim1l of WO A-97/24048 adds that the
head sections are bent during brushing

"towards alignnent with each other".
The omi ssion of these features fromthe present claim1l

is allowable since they are not present in independent
claim10 of WO A-97/ 24048 (and the head sections 14
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and 16 shown in Figures 7 and 8 of WO A-97/24048 are
normal |y aligned and so cannot be bent towards
al i gnnment).

Lines 14 and 15 of the present claim1l specify the
feature of "the section furthest fromthe handl e having
a free end facing away fromsaid handle". This is not
inclaiml of WO A-97/24048 but can be seen from al

the Figures of WD A-97/24048.

Lines 16 to 21 of the present claim1 concern a first
el astonmeric material in the el astoner section (already
specified in line 9 of the present claim1l) and a
different second elastoneric materials with a different
Shore hardness value in a handgrip area of the handle.

Lines 25 to 27 of page 4 of WD A-97/ 24048 states that
"The handl e and head sections are nolded froma plastic
or resin such as pol ypropyl ene." Mreover Figures 1

to 3 and 6 to 8 of WO A-97/ 24048 show no interface

bet ween the handl e 12 and the head section 14 and thus
inply they are made fromthe sanme material. Further
page 8, line 28 to page 9, line 1 of WO A-97/ 24048
explains that "elastomeric material is used to a
greater or |esser extent, particularly in the finger
gripping portion of the brush." Lines 7, 8 and 15 to 24
of page 9 of WO A-97/24048 specify elastoneric materia
in the handgrip area.

Thus it can be derived that elastoneric material is not
the only material of the handle, i.e. that the handle
has a handgrip area nade of elastoneric materi al

That the aforesaid elastoneric materials are different
with different Shore hardness val ues can be derived
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fromlines 18 to 22 on page 9 of WD A-97/24048.

Thus the present claim1 i s unobjectionabl e under
Article 76(1) EPC

Article 76(1) EPC - dependent clainms 2 to 4

The present claim2 is derivable frompage 9, lines 22
to 24 of WO A-97/24048.

The present claim3 is derivable frompage 5, |ines 22
to 24 or Figures 1, 4 and 6 of WO A-97/24048.

The present claim4 is derivable fromFigure 4, lines 6
and 7 of claim1 of WD A-97/ 24048, and the second
par agr aph of page 6 of WD A-97/ 24048

Thus the present dependent cl ains are unobjectionable
under Article 76(1) EPC.

Article 76(1) EPC - independent nethod claimb5

WO- A- 97/ 24048 contai ns no nmethod claim

However the second paragraph on page 9 of the
description of WO A-97/24048 di scl oses a "nethod of
manuf act uri ng brushes according to the present

i nvention".

Page 4, lines 25 to 27 of the description of

WO A-97/ 24048 states that "The handl e and head sections
are nolded froma plastic or resin such as

pol ypropyl ene”. The second paragraph on page 9 of the
description of WO A-97/24048 states that "the handle
and el astoner for the grip and the head areas are
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nol ded using a three-shot nolding technique. The
el astomer is introduced into the head area separately
fromthe handgrip area.”

Fromthis is derivable that the head and handl e are
moul ded first and then the el astoner for the head and
the el astonmer for the handl e introduced in the final
two shots.

Page 9, lines 18 to 21 of WD A-97/ 24048 specifies using
different elastonmeric materials of different Shore

har dnesses for the head section and the hand grip

secti on.

Thus the present claim5 is unobjectionabl e under
Article 76(1) EPC

Article 123(2) EPC - the clains

Al'l features added to claim11 of the originally filed
di visional application to arrive at the present claiml
are derivable fromthe remainder of the originally
filed divisional application.

The present claim2 is essentially the sane as claim3
of the originally filed divisional application.

The present claim3 is derivable frompage 5, lines 11
to 13 or Figures 1, 4 and 6 of the originally filed
di vi si onal application.

The present claim4 is derivable fromclaim®6 and
page 6, lines 3 to 7 of the originally filed divisional
appl i cation.
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6.3 The present claim5 adds to claim7 of the originally
filed divisional application that the nethod is "to
produce a toothbrush according to one of the previous
clainms” and that the elastoneric materials have
di fferent Shore hardness val ues (derived from page 8,
lines 28 to 31 of the originally filed divisional
appl i cation).

6. 4 Thus the present clainms are unobjectionabl e under
Article 123(2) EPC

7. Articles 76(1) and 123(2) EPC - the description and
dr awi ngs

The description and drawings of the originally filed
di visional application are the sane as those of
WO A- 97/ 24048.

The present description and drawi ngs are the sane as
those of the originally filed divisional application
except for adaptation to the present clainms 1 and 5,
acknow edgenent of the prior art, deletion of Figure 5
and the correspondi ng description, and attention to
Rul e 35(12) EPC.

Thus there is no objection under Articles 76(1)
and 123(2) EPC to the present description and draw ngs.

8. Novelty - clains 1 and 5

The last line on page 2 of the exam ning division's
deci sion accepts that the subject-matter of the

i ndependent device and nethod clainms then on file was
novel . Since then these clains have been restricted so
that the exam ning division's finding should still be

1527.D Y A
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valid for the new cl ai ns.

Mor eover al so the board sees no novel ty-destroying
docunent anongst those on file and so finds the
subj ect-matter of the present clains 1 and 5 novel
(Articles 52(1) and 54 EPC).

9. Cl osest prior art - claiml

9.1 The board considers that the closest prior art or
starting point for the present invention as defined by
the present claiml is D1.

9.2 The present claim 1l includes the features of

- "an articul ated head and a handle (12), said head
having two sections (14, 16) to thereby define a
conposite head", and

- "the section furthest fromthe handl e having a
free end facing away from sai d handl e".

9.2.1 Figures 3Ato 3F of D1 show a toothbrush having a
handl e 33 and an articul ated head 31 of two
secti ons 37.

However the head is not defined by these two sections
37 because there is also a frame 32 integrally forned
wi th the handl e 33 and surrounding the head 31 (see
page 9, lines 3 to 15).

Mor eover the section 37 furthest fromthe handle 33 is
connected to the frame by bridging portion 34 and so
this section does not have a free end facing away from
sai d handl e.

1527.D Y A
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Figures 1A to 1F of D1 show a toothbrush having a
handl e 12 and an articul ated head 11 of several
sections 15. The section 15 furthest fromthe handle 11
has a free end facing away from said handl e.

However the head is not defined by two sections because
there are many nore than two sections 15.

The t oot hbrush heads shown in the other Figures of D1
have a frane and/or nore than two sections.

However page 2, line 27 to page 3, line 6 of D1 states
(with underlining by the board) that

"The head may be in a variety of segnmented forns.
For exanple in a first form suitable both for

when the head is forned as an i ntegral extension
of the handle or when the head is surrounded by a

frame, the head may have bristles nmounted in one
face, and the opposite face may have one or nore

grooves therein. In such a head the | ands bet ween

the grooves conprise the segnments, and flexible

resilient linking occurs about the thi nned reqi ons

of head material at the bottom of the grooves.

In this first formof head, one or nore of the

grooves should be transverse to the | ongitudinal
axis of the handle, to provide flexibility of the

head in a plane containing this axis."

Thus D1 inplicitly discloses a head without a franme but
with one groove i.e. with two sections of which the
section furthest fromthe handle has a free end facing
away from sai d handl e.
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The board will continue by referring to the toothbrush
shown in Figures 1A to 1F of D1 (i.e. with no frame)
rat her than that shown in Figures 3A to 3F of DI.

Further conparing it with the present claim1l, the
conposite head of the toothbrush shown in Figures 1A
to 1F of Dl has

- an upper and a | ower surface;

- several sections (but could have just two sections
- see the above section 9.2.4) (segments 15)
havi ng respective |ongitudinally spaced ends
faci ng each ot her;

- each said head section 15 having a plurality of
tufts 13 of bristles extending froma bottom
surface thereof;

- an el astoneric material section 17 | ocated bet ween
sai d spaced ends;

- whi ch el astoneric material section 17 is deforned
during brushi ng whenever said several (or just
two) head sections 15 bend relative to each other
(conpare Figures 1D and 1F);

- the I ongitudinal axis of the head section nearest
to the handle being tilted (and thus not
collinear, see the above section 3.4) to the
| ongi tudi nal axis of the handle 12; and

- the section 15 furthest fromthe handl e 12 having
a free end facing away from sai d handl e.
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The handle is not shown in Figures 1A to 1F (or indeed
in any of the other Figures of Dl1) as having any

el astoneric material. However the first paragraph of
page 6 of Dl states that "The handle ... may however be
advant ageously made in the formdescribed in

EP- 0336641- A, the contents of which are included by
reference, nore particularly as described in colum 1
lines 36 - 49 thereof."

Thus the prior art includes a toothbrush as di scussed
in the above sections 9.2 to 9.4 having a handl e as set
out in D4.

Figures 1 to 5 of D4 show a specific enbodi mrent of a
t oot hbrush handle, and lines 39 to 42 of colum 3
explain that "Each face of the grip portion 16 of the
handl e carries an enbossed rubber or rubber-like grip
mat 26 to inprove hand grip of the handle 14,
particularly when wet."

Thus the board concl udes that the toothbrush of Dl (as
di scussed in the above sections 9.2 to 9.4) has a
handl e having a handgrip area nade of an el astoneric
mat erial (particularly because the only specific handle
shown in D4 is that in Figures 1 to 5).

Dl states that "the grooves may be wholly or partly
filled wwth an elastoneric material" (see e.g. page 3,
lines 24 to 26) but gives no details of what this

el astonmeric material should be.
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D4 states in lines 39 to 41 of columm 3 that "Each face
of the grip portion 16 of the handle carries an
enbossed rubber or rubber-like grip mat 26" and in
lines 1 to 3 of columm 4 specifies the Shore hardness
of these grip mats.

Therefore it is not derivable fromDl and D4 that the
elastoneric material in the head of D1 is different
fromthat of the grip mat 26 in the handl e of D4.

Fol l owi ng nore closely the wording of the present
claiml, there is no disclosure that, in the D1(D4)

t oot hbrush (see the above sections 9.5 to 9.7), the

el astoner section in the head | ocated between said
spaced ends is a first elastonmeric material and the

el astoneric material in the handgrip area in the handle
is a second el astoneric material, the first and second
el astoneric materials being different and having

di fferent Shore hardness val ues.

Problem solution and inventive step - claiml

The problem fornulated so as not to point towards the
solution, is to inprove the flexibility properties of
the D1 (D4) toothbrush.

The solution is to choose the elastoneric materials and
in particular their Shore hardnesses separately for the
grooves in the head and for the handgrip area of the
handl e.

Prior to the oral proceedings the board had consi dered
it obvious to select the elastoneric material in the
head to suit its function of flexing and the

el astoneric material in the handle to suit its function
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of gripping and accordingly that different elastomeric
mat eri al s woul d be expect ed.

The appellant argued in the oral proceedings that the
board's provisional view was w ong.

Lines 12 to 22 of page 3 of D1 disclose that "the depth
and/ or width of the grooves, and/or the frequency of

t he grooves per unit distance, along the |ength and/or
across the breadth of the head may be varied" in order
to vary "the flexibility and/or resilience of |inking
and consequently of the whole head along the | ength
and/ or across the breadth of the head". Lines 24 to 27
of page 3 of D1 add that "one or nore of the grooves
may be wholly or partly filled with an el astoneric
material. In this way too the flexibility and/or
resilience of the head may be varied ...".

Thus in D1 the flexibility of the head is changed by
varying the depth, width and frequency of the grooves
and wholly or partly filling themw th the elastoneric
material. Varying the depth, width and frequency of the
grooves in D1 nmeans that, to change the flexibility of
the head fromhard to nediumto soft, it is necessary
to change the nmould in which the head is nade.
Provi di ng such noul ds is however extrenely expensive.
Mor eover, assumng there is a single production line
used at different tinmes for the different hardness
heads, then the noulds nust be exchanged before

t oot hbrushes with a different hardness can be produced.

The present description discloses various el astoners
for the head section (see page 4, line 24 to page 5,
line 3 as filed during the oral proceedings) and states
that the elastoner in the head and the el astoner in the
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handgrip area are different with different Shore
hardness materials (see page 8, lines 15 to 23 as filed
during the oral proceedings). The degree of flexing of
t he head under brushing | oad depends on which

el astoneric material is selected for the head. Thus in
addition to the ways set out in D1 for varying the
flexibility of the head, the present application

di scl oses the additional way of varying head
flexibility by varying the elastoneric material in the
head. This additional way of changing the elastoneric
material allows the flexibility of the head to be
varied w thout changing the dinmensions of the grooves
and so w t hout changi ng the noul d.

However, if the sanme elastoneric material is used in
the head and for the handgrip area of the handle, then
changing the elastonmeric material in the head necessary
i nvol ves a change in the elastoneric material in the
handgrip area. This may result in the elastoneric
material in the handgrip being unsuitable for its

pur pose.

By having different elastoneric materials in the head
and in the handgrip area, varying flexibility

requi renents of the head can be satisfied while still
satisfying the gripping requirenents in the handgrip
area of the handle.

Prior to the oral proceedings the board had consi dered
different elastonmeric materials in the head and in the
handl e handgrip area to be obvi ous. However there is no
di scl osure available to the board that supports this
assessnent, indeed the appellant is adamant that no
such di sclosure exists in 5000 closely related prior
art docunents. Mreover D7 (see section 10.7 bel ow)



10. 7

10. 8

1527.D

- 19 - T 0762/ 02

points in the opposite direction, and there are

advant ages (see the sections 10.4 and 10.5) of having
different elastoneric materials. Therefore the board
guestions whether its initial assessnent was correct.

The board recogni ses that the normal choice of the
skilled person would be to have the sane el astoneric
material in the head and in the handl e handgrip area
because then there is a single source of material. The
question is whether choosing different materials would
al so be obvi ous.

D7 discloses a toothbrush with separate areas of the
same material injected by a single step, nulti-point

i njection process. This process | eads away from using
different elastonmeric materials in different areas of
t he toot hbrush. Wiile at first sight the D7 process is
advant ageous economically it does not achieve the
advantage of variation of head flexibility w thout
moul d change that is achieved by the present invention
(see the above sections 10.4 and 10.5).

Figures 11 and 12 of D6 show and lines 29 to 56 of
colum 4 describe a toothbrush with slots 45, 46 and 47
in the region between the handle 1 and the neck 2 with
such a depth that elastic bridges 48 remain that
contribute to the elasticity in this region. These
slots are filled with elastic plastic portions 25, 26
and 27 which are deformed when brushing. Lines 47 to 53
of colum 3 state that the thickness and shape of the
bri dge and the size and shape of the openings and the
various elasticities of the rubber-like plastic filling
t he openi ngs can be so varied in manufacture that in
the end result the individual desired elasticity is
achieved. Wile the last cited passage is part of the
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description of Figures 1 and 2, the board considers
that it inplicitly applies also to the toothbrush of
Figures 11 and 12. Mreover in D6, claim1l (which
covers all enbodinents, i.e. also Figures 11 and 12)
states that the desired elasticity of the elastic
region is predomnantly determ ned by the choice of the
el astic plastic materi al .

Thus different elasticities of the D6 brush can be
arrived at by choosing different plastic materials to
fill the openings w thout needing to nodify the shape
(and thus the expensive noul d) of the brush body (see
colum 2, lines 47 to 52).

Thi s advantage of the D6 brush is the sane as that set
out in the above section 10.4. However D6 does not deal
with elasticity in the toothbrush head and so even if
the teaching of D6 were applied to the D1(D4)

t oot hbrush, the result would not be a toothbrush with
different elastoneric materials with different Shore
hardnesses in the head and in the handl e handgrip area.

The remai ni ng docunments on file either do not directly
concern toothbrushes (D16) or do not concern
flexibility of the toothbrush head (D15) or do not
concern flexibility in the handl e handgrip area

(D2, D3, D5, D8 to D14 and D17). Therefore none of

t hese docunents hel ps in deciding whether it is obvious
to provide different elastoneric materials with

di fferent Shore hardnesses in toothbrush head and
handl e handgrip area.

The board thus has real doubts as to the correctness of
its earlier view on inventive step. These doubts nust
work in the appellant's (applicant's) favour because a
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pat ent application should only be refused if the board
is sufficiently certain that its obvi ousness argunent
is correct.

The board thus nust decide that the subject-matter of
the present claim1l is not obvious (Articles 52(1)
and 56 EPC).

Claimb5, the sole independent nethod claim specifies a
met hod to produce a toothbrush according to one of the
device clains. It specifies a three-step noul di ng

met hod using different elastonmeric materials having

di fferent Shore hardness values in the head and the
handl e. None of the docunments on file suggest such a
nmet hod whi ch noreover can be seen as non-obvi ous
essentially for the same reasons as those advanced in
support of the independent device claiml.

Thus the present clains 1 and 5 are patentable as are
clainms 2 to 4 which are dependent on claim1.

A patent can therefore be granted in the version on
file.

Or der

For

1

2.

these reasons it 1s decided that:

The deci sion under appeal is set aside.

The case is remtted to the first instance with the
order to grant a patent in the follow ng version:

- claims 1 to 5 as filed during the oral

1527.D Y A
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pr oceedi ngs,

description: pages 1 to 8 as filed during the oral
pr oceedi ngs, and

drawi ngs: Figures 1 to 4 and 6 to 8 as filed
during the oral proceedings.

The Regi strar: The Chai r man:

G Magouliotis C. Andries

1527.D



