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Summary of Facts and Subm ssi ons

This appeal lies fromthe decision of the Exam ning
Division to refuse European patent application no. 97
933 428.1, relating to a nethod for treating a hard

surf ace.

1. In its decision, the Examning Division, referred to
docunent s

(1): DE-A-3703049 and

(3): EP- A-0024304.

The Exam ning Division found that

- it was known from docunments (1) and (3) that
m crowaves activated bl eaching agents in cleaning
oper ati ons;

- the skilled person would therefore have expected
this type of activation of bleaching agents to be
suitable for renoving stains fromany kind of
surface, including plastic dishware and
ki t chenwar e;

- the subject-matter of claim1l therefore | acked an

i nventive step;

- claim10, relating to a product conprising a known
cl eani ng conposition conprising a bleaching agent
and instructions for its use, had to be considered
as relating to a presentation of information and
therefore was not patentable (Article 52(2)d EPC)

1894.D
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An appeal was filed against this decision by the
Applicant (Appellant).

The Appellant filed, during the oral proceedings held
before the Board on 14 July 2004, two sets of clains as
main and first auxiliary request, respectively.

The wording of Claim1 of the main request differs from
that of the request considered before the first
instance in its decision inter alia insofar as it
requires the presence of a diacyl peroxide as bl eaching
agent. This claimreads as foll ows:

" 1. Anmethod for treating a substrate selected froma
pl astic di shware or kitchenware conprising the steps of:
a) subjecting, in the presence of water or a solvent

whi ch generates heat under mcrowave radiation, a

cl eani ng conposition conprising a diacyl peroxide to

m crowaves for a sufficient period of tine to activate
sai d diacyl peroxide; then

b) contacting said substrate with said cl eaning
conposition.”

The main request contains further dependent clains 2 to
8 relating to specific enbodi nents of the clai ned

met hod and claim9 relating to the use of a cleaning
conposition conprising diacyl peroxide in the

previ ously clai med net hod.

The set of clains in the auxiliary request differs from
that of the main request only insofar as clains 1 and 9
no longer list kitchenware as one of the selected
substrates to be treated.
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Both sets of clains do not conprise the claim
considered by the first instance not to be patentable
under Article 52(2)d EPC

The Appellant submtted orally and in witing that

- the cited prior art did not relate to the
treatnment of plastic surfaces or of kitchenware;

- t he experinental report filed under cover of a
letter dated 27 August 2001 showed that benzoyl
peroxi de, a diacyl peroxide, performed nuch better
t han ot her commonly used bl eaches in the renova
of stains or soils fromplastic kitchenware or
di shware in a nmethod wherein the bl eaching
conposition was applied to the substrate to be
cl eaned and then m crowaved;

- simlar results had thus to be expected in a
nmet hod as cl ai ned wherein the bl eaching
conposition was first mcrowaved and then applied
to the substrate to be cl eaned;

- noreover, simlar results had also to be expected
in the treatnent of other materials of which
ki tchenware can be nade;

- since the superior performance of diacyl peroxide
was not to be expected in the light of the
teaching of the prior art, the clainmed subject-

matter involved an inventive step.
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The Appel l ant requests that the decision of the first
i nstance be set aside and that a patent be granted on
the basis of either the main request or of the first
auxiliary request filed during oral proceedi ngs.

Reasons for the Decision

1.2

1.2.1

1894.D

Mai n request

Articles 84, 123(2), 54 and 52(2)d EPC

The Board is satisfied that the clains according to the
mai n request conply with the requirenents of

Articles 84, 123(2) and 54 EPC. Moreover there is no
need to deal with Article 52(2)d EPC (see point |1
above).

| nventive step

The subject-matter of claim1 according to the main
request relates to a nethod of treating either plastic

di shware or kitchenware with a conposition conprising a
di acyl peroxide bleach activated by neans of m crowaves
(see also page 1, lines 1 to 20; page 2, lines 34 to 37;
page 3, lines 7 to 13 and page 4, lines 2 to 3).

The description of the present application explains
that it was known to use bl eaches for renoving stains
fromvarious substrates but there was a need for a
nmet hod of bl eaching under which bl eaches are stabl e,
performefficiently and effectively under m xed soi

| oad conditions and are effective for a variety of
substrates (page 2, lines 25 to 33).
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Docunment (1) describes a nethod of bl eaching surfaces,
in particular of renoving stains fromtextile surfaces,
by applying to the surface to be treated a bl eaching
conposition, e.g. an aqueous bl eaching solution, and
then subjecting the treated surface to m crowaves in
order to activate the bleach (see claim1; colum 3,
l[ines 14 to 22; colum 4, lines 26 to 30; colum 5,
lines 32 to 36). Such a method permts the control of

t he bl each deconposition and an efficient and effective
bl eaching of the treated surface w thout the use of
hi gh tenperatures and w thout high costs (colum 3,
lines 4 to 54).

Therefore the Board takes this docunent as the nost
suitable starting point for the evaluation of inventive
step of the clained subject-matter.

The met hod di scl osed in docunent (1) differs fromthe
subj ect-matter of claim 1l according to the main request
insofar as it is not applied to plastic dishware or

ki tchenware, it involves first the treatnment of the
substrate by the bleach and then m crowavi ng i nstead of
first mcrowaving the bleach and then applying it to
the substrate, and it does not explicitly teach the use
of a diacyl peroxide bleach.

The Appellant filed an experinental report before the
first instance under cover of a letter dated 27 August
2001. In this report it was shown that benzoyl peroxide,
a diacyl peroxide, perfornmed nmuch better in the renova
of stains or soils fromplastic kitchenware or dishware
t han ot her commonly used chlorine or hydrogen peroxide

bl eaches when the bl eaching conposition was first
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applied to the substrate to be cl eaned and then

m cr owaved.

Simlar results had thus to be expected according to
the Appellant's subm ssions in the nethod of the
present claim1l wherein the bleaching conmposition is
first mcrowaved and then applied to the substrate to
be cleaned as well as in the treatnent of other
mat eri al s of which kitchenware can be nade.

The al | eged techni cal problemunderlying the clained

i nvention can thus be defined according to the
Appel |l ant as the selection of a bl eaching agent which,
in a nethod including the activation of bleach by

m crowavi ng, performs better than other conmmonly used
bl eaches in the treatnment of plastic dishware or

ki tchenware, e.g. in the renoval of stains.

However, the Board finds that the application as filed
did not contain any information about the different
performance of different bleaches on different surfaces
under the conditions of the clainmed process (see page 8,
line 6 to page 10, line 24) and, in fact, diacyl

per oxi des, hydrogen peroxi des and chl orine bl eaches

were equally preferred (see page 4, lines 2 to 4). A
simlar teaching can also be found in docunent (1) (see
colum 4, line 26 to colum 5, line 15).

Mor eover, even though the experinental evidence
subm tted shows the better performance of the diacyl
peroxi de on plastic or thernoplastic surfaces in
conparison to a chlorine and a hydrogen peroxi de
bl eachi ng agent, it does not show that such a better
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performance i s naintained on other surfaces of which
kit chenware can be nmade, e.g. glass, wood or ceramc.

The Board t hus cannot accept, in the absence of any

evi dence, that the effect shown on plastic or

t her nopl astic substrates has al so to be expected on
very different substrates, e.g. wood, ceramc or glass,
for which a different cleaning efficiency has to be
expect ed.

The Board concludes therefore that the all eged inproved
per formance of diacyl peroxides has been supported only
for the treatnment of plastic dishware but not for the
treatnment of any type of kitchenware and that therefore
the all eged technical problem cannot be considered to
have been solved by all the enbodi nents enconpassed by
the wording of claim1.

The Board has no reason to doubt that, as stated by the
Appel lant, a simlar effect would be achieved by first
m crowavi ng the bl each and then applying it to the
substrate; however, since this specific sequence of
process steps does not bring about any inprovenent as
conpared to a process involving first treating the
substrate with the bl each and then m crowavi ng, as
admtted by the Appellant during oral proceedings, this
di stinctive feature can be disregarded in the

eval uati on of inventive step.

The techni cal problemunderlying the present invention
as represented in claim11 has thus to be refornul at ed
in the light of the teaching of docunent (1) in sinpler
terms as the application of the known nethod of
treatment of docunent (1) to other substrates.
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The Board has no doubt that the clainmed subject-matter
solved this existing technical problem

Docunent (3) discloses a nethod for disinfecting
surfaces, e.g. textile surfaces or plastic surfaces, by
means of a process involving the treatnent of such
surfaces with a bl eaching conmposition, e.g. an aqueous
bl eachi ng sol ution, which could conprise e.g. a
chlorine or a hydrogen peroxide or a diacyl peroxide

bl each, and then m crowaving (see page 2, line 31 to
page 3, line 25; page 6, line 34 to page 7, line 27).
Thi s docunment teaches also that mcrowaves are able to
perneate not only the surface but also the inner of the
treated substrates, thus resulting in a nore efficient
bl eaching (see page 3, line 25 to page 4, line 1).

In the light of this technical teaching the skilled
person woul d have thus expected the nethod of bl eaching
di scl osed in docunent (1) to be applicable to any
surface and also to the use of diacyl peroxides as

bl eachi ng agents.

Simlarly to the first instance (see point 2.1 of the
first instance decision), the Board finds thus that it
was obvious to the skilled person to apply a nethod of
cl eaning including the activation of bleaches by

m crowaves as described in docunent (1) to the use of
di acyl peroxides and to the cleaning of any type of
substrate and to expect an efficient renoval of stains
agai nst which these bl eaches are known to be effective.
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The Board concludes therefore that the subject-matter
of claim1l does not conply with the requirenents of
Article 56 EPC.

The main request has thus to be di sm ssed.

Auxi | iary request

Articles 84, 123(2), 54 and 52(2)d EPC

The Board is satisfied that the clains according to the
auxiliary request satisfy the requirements of Articles
84, 123(2) and 54 EPC. Mreover there is no need to
deal with Article 52(2)d EPC (see point Il above).

| nventive step

Claim1l1l of the auxiliary request differs fromthe
respective claim1 of the main request insofar as the
claimed nethod is limted to the treatnent of plastic
di shwar e.

The Board has thus no reason to doubt that the evidence
i ntroduced by the Appellant convincingly show t hat

di acyl peroxides performbetter than other currently
used bl eaches in a process as clained (see point 1.2.2
above).

The Board finds thus that the alleged technical problem
i.e. the selection of a bleaching agent which, in a

met hod of cleaning including the activation of bleach

by m crowavi ng, perforns better than other comonly

used bl eaches in the treatnent of plastic dishware, e.g.
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in the renoval of stains, has been convincingly sol ved
by the clainmed subject-matter

2.2.3 Since the cited prior art does not suggest that diacyl
per oxi des could performbetter than other bleaches on
pl astic di shware under the conditions used in the
cl ai mred net hod, the Board concl udes that the subject-

matter of the clains according to the auxiliary request
conplies with the requirenents of Article 56 EPC

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant a patent on the basis of the first
auxiliary request filed during oral proceedings and a
description to be adapted thereto.

The Regi strar: The Chai r man:

A. Wl l rodt P. Krasa
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