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Summary of Facts and Subm ssi ons

2203.D

The appel | ant (opponent) | odged an appeal, received on
24 May 2002, against the decision of the opposition

di vi sion, dispatched on 5 April 2002, to reject the
opposi tion agai nst the European patent No. 0 735 193.
The fee for the appeal was paid on 24 May 2002. The
statenent setting out the grounds of appeal was

recei ved on 9 August 2002.

OQpposition had been filed against the patent as a whole
on the basis of Article 100(a) EPC on the grounds that
the subject-matter of the patent |acked novelty or
inventive step and on the basis of Article 100(b) EPC
because of insufficiency of the disclosure.

To support his objections the opponent referred to
docunents D1 to D9. After expiration of the nine nonth
period according to Article 99(1) EPC t he opponent
filed the further docunents D10 to D13.

In the statenment of grounds of appeal the appell ant
objected to | ack of novelty of the subject-matter of
claiml in the light of docunment D4 and to | ack of
inventive step in the light of the conbination of
docunent D4 and the know edge of the skilled person or
docunents D1 and D4 or docunents D4 and D3 or
docunents D1 and D5.

On 8 Septenber 2004 oral proceedi ngs were conducted
according to the auxiliary requests of both parties.
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At the oral proceedings the appellant submtted for the
first tinme the docunent D14 and requested that D14 be
consi dered as adm ssi ble, the decision under appeal be
set aside and the patent be revoked.

The respondent (patentee) requested that the late filed
docunent D14 be di sregarded and the appeal be

di smssed. He auxiliarily requested that the inpugned
deci sion be set aside and that the patent be naintained
on the basis of one of his six auxiliary requests al
filed with letter dated 14 January 2002.

The nunbering of the documents referred to in the
appeal proceedings reads as foll ows:

D1: DE-A-2 505 561

D3: DE-A-3 101 216

D4: DE-U 71 45 861

D5: DE-U 74 22 578

D10: Picture "archi nedi sche Spirale", F. Bal ck, |PPT,
TU- d aust hal

D11: Picture "archi nedi sche Schraube", F- Bal ck, |PPT,
TU- d aust hal

D12: "Techni sche Spiralen einmal nichtern betrachtet”
Arthur Czwal i nka: Archi medes, WerKke;
W ssenschaftliche Buchgesel |l schaft, Darnstadt,
1972
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Georg Reitor: "Fordertechni k: Hebezeuge,
Stetigfdrderer, Lagertechni k", Hanser, 1979;
page 489 and table 8-2

DE-C-1 658 008.

The wordi ng of independent claim1 as granted reads as

foll ows:

"1.

A road scarifying machine (1) for the renoval of
road surfacings, conprising:

- a frame (2) nmounted on wheels (3) which supports
at least one driving unit (4) and at |east one
driver's seat (5);

- amlling drum (6) connected to said frame (2)
and nmechani cally connected to power neans suited
to drive it into rotation in order to crush said
road surfacing (7) with which it conmes into
cont act,

- conveyance neans (9) being transversally
arranged in relation to said frane (2), suited
to discharge on the side of the road scarifying
machi ne (1) and off the working area (72) of the
mlling drum (6) the debris (71) resulting from
the crushing of the road surfacing (7), which is
| oaded into them by a centrifugal force because
of the rotation of said mlling drum (6),

characterized in that said conveyance neans (9)
consi st of at |east one rotating auger (9)
arranged adjacent to said mlling drum (6) and

| odged inside a collecting channel (91) connected
to said frame (2) of said road scarifying nmachine
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(1), said collecting channel (91) being suited to
receive said debris (71) renoved by said mlling
drum (6), said auger (9) being slanted from
bottomto-top according to the direction of
progress of the debris (71) along the auger (9)
itself."

The argunents of the appellant may be summari sed as
fol | ows:

The di scl osure of docunent D14 destroys novelty of the
subj ect-matter of claim1.

Shoul d D14 not be allowed into the procedure

docunent D4 would formthe closest prior art. This
docunent describes a road scarifying machi ne according
to the preanble of claim1l and discl oses at page 3,
paragraph 3 that the conveyance neans nmay be a rotating
auger (Archi nedes-Spirale) |odged inside a collecting
channel (Trog).

It is inplicit that said collecting channel is
connected to the frane of the road scarifying machi ne
and is suited to receive the debris renoved by the
mlling drum

It is further inplicit that said auger is slanted from
bottomto-top according to the direction of progress of
the debris along the auger itself, since the term"ein
ei ne Archi nedes-Spiral e enthaltend Trog" always refers

to a slanted arrangenent of the auger; in the context
with the term"archinmedes spiral™ reference is nmade to
D10 to D13 showi ng sl anted arrangenent of the auger

conveyors.
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Thus it is obvious that the auger known from D4 could
al so be slanted if needed so that the skilled person in
possessi on of this know edge would be led to the
subject-matter of claim1 w thout involving an

i nventive skill

Even starting fromdocunents D1 or D3 which disclose a
road scarifying machi ne according to the preanble of
claim1l1 the skilled person considering the teaching of
D4 or D5 would not need to use any inventive skill in
order to replace the two transverse and horizontally
arranged augers by a slanted auger suitable to

di scharge the debris on the side of the road.

In the oral proceedings the appell ant abandoned the
obj ection under Article 83 EPC

The argunents of the respondent nay be sunmarised as
fol | ows:

The late filed docunent D14 is |less relevant than the
docunents filed in tine and should not be allowed into
t he procedure.

I n docunent D4 is described a road scarifying nmachine
provided with features of a transport device. A
transport device 19 of the preferred enbodi nent
conprises a first conveyor belt 21 and a second
conveyor belt 22 extending transversally and parall el
to the driving direction of the machine, respectively.
At page 3 of D4 there is stated that the transport

devi ce may conprise an archinmedes spiral, a vibrational

conveyor or any other known conveyor neans. However,
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nei ther D4 nor the docunents D10 to D13 referring to
the term "archinedes spiral™ as water |ifting apparatus
give the skilled person |ooking for an inproved way of
clearing the debris fromthe area of the roadway where
the mlling drumis operating a hint how and in which
manner the afore-nentioned conveyor neans shoul d be
arranged when repl acing the conveyor belt(s) of the
preferred enbodi nent. The conbi nation of said docunents
woul d thus not without an inventive skill directly |ead
to the scarifying machine of claim1 as granted.

It is furthernore, submtted that none of the devices
di sclosed in D1, D3 or D5 are suited to discharge the
debris on the side of the road scarifying nmachi ne and

t he conbi nati on of these docunents wth the teaching of
docunent D4 for the purpose of rendering obvious the
subject-matter of claiml1 is nere ex post facto
analysis in the light of the present invention.

Reasons for the Decision

1

2203.D

The appeal is adm ssible.

The exam nation of the late filed docunent D14 reveal ed
that this docunent is not nore rel evant than the
docunents filed in time and does not disclose matter
whi ch coul d change the outcone of the decision. The
docunent di scl oses a device for renoving snow or earth
fromroad verges, the device does not contain any
mlling drumand the material is not |oaded into
conveyance neans by a centrifugal force.
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Therefore the Board decided to disregard the docunent
D14 pursuant to Article 114(2) EPC

The di sputed patent relates to a road scarifying
machi ne for the renoval of road surfacings according to
the preanble of claiml. A scarifying machine of this
kind is already known from docunment D4 which the Board
considers as the closest state of the art in agreenent
with the Opposition Division and the parti es.

In the light of the closest prior art the technical
probl em underlying the patent can be seen in a nore
conveni ent renoval of the mlled material fromthe
wor ki ng space of the mlling drum

It is proposed to solve this problemby the features
recited in the characterising part of claim1l, nanely

(a) conveyance neans consisting of at |east one
rotating auger arranged adjacent to the mlling
drum and | odged inside a collecting channel
connected to the frane of the road scarifying

machi ne,

(b) said collecting channel being suited to receive
said debris renmoved by the mlling drum

(c) the auger being slanted frombottomto-top
according to the direction of progress of the
debris along the auger itself.
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In view of the detailed description and specific
exanple, while indicating a preferred enbodi nent of the
invention in the patent specification the Board is
satisfied that the technical problem has been plausibly
solved by the features of claiml.

After exam nation of the cited docunents, the Board has
conme to the conclusion that none of them discloses a
road scarifying machi ne according to the preanble of
claim1l1 having additionally the features (a), (b) and
(c) stated above. The subject-matter of claim1l thus
satisfies the requirenents of Article 54 EPC

It therefore remnins to be exam ned whet her the
requi renent of inventive step is net by the clained
subj ect-matter

The mlling drumof the scarifier according to D4
rotates against the direction of progress and thus
conveys the crushed material falling by gravity onto a
conveyance devi ce arranged behind the mlling druns.
The conveyance device of the preferred enbodi nent of D4
conprises a first conveyor belt extending transversally
to the driving direction of the machine parallelly

al ong the whole length of the mlling drumand a second
conveyor belt extending froma discharge end of the
first conveyor belt to the desired collection |ocation.
It is stated in D4 (cf. page 3, 3rd paragraph) that the
conveyance device may conprise an archinmedes spiral, a

vi brati onal conveyor or any other known conveyor mneans.

Relating to the term "archinedes spiral"™ and augers the
appel l ant has submtted and drawn attention to
docunents D10 to D13 which relate to the preferred use
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of such an "archinmedes spiral” as water lifting
apparatus. Further, the appellant argued that the term
"archimedes spiral™ has a specific neaning in the art,
namely conveying material in slightly inclined
direction and will be accordingly understood and
applied as such by the man skilled in the art of the
present technical field of road construction machi nes,
in particular scarifiers, wthout exercising an

i nventive skill

The Board cannot follow the appellant's argunents in
connection with the docunents D10 to D13. The
literature as submtted by the appellant nerely shows
one historical inportance of auger conveyors according
to the principle of Archimedes for lifting a |iquid,
i.e. water, but cannot support the assunption that such
auger conveyors are only used for lifting the conveyed
material to a higher position and thus are al ways
slanted. Thus, in this basic literature as it is
represented by D13 auger conveyors are described as
hori zontal conveyors and as slightly slanted conveyors.
Even if it were assuned to the appellant's benefit that
the contribution of the augers and the "archi nedes
spiral”™ to transport of material froma lower to a

hi gher position was known, then the skilled person
woul d not have unanbi guously and directly recognised in
view of D10 to D13 which part of the conveyance neans
shown in D4 is to be realised by the "archi nedes
spiral"”, e.g. a conveyor neans being arranged
transversely to the travelling direction or a conveyor
nmeans being arranged along the travelling direction of
t he scarifier machine or indeed both. Mreover, D4 does
not provide any hint as to the exact arrangenent of

such an "archi nedes spiral” in a slanted manner and
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does not reveal how the inclinded transversal conveyor

di sposed cl osely behind the mlling drumand bel ow t he
hori zontal plane containing the axis of rotation of the
mlling drum essential features of the invention of D4,
see claim1, "dicht hinter der Fréazwal ze und unterhalb
der durch di e Wal zachse gehenden Hori zont al ebene”, can
remain adjacent to the mlling drumas required in

claim1l of the disputed patent.

The remai ni ng docunents D1, D3 and D5 are nore renote
fromthe subject-matter of claim11 than the afore-
ment i oned docunents, because they contain no indication
t hat the conveyance neans m ght consi st of augers being
slanted frombottomto-top according to the direction
of progress of the debris along the auger itself as

clainmned in claiml1.

Therefore, for the reasons given above, the Board
considers that it was not obvious in the |light of the
cited prior art to provide the road scarifying nmachine
known fromD4 with the characterising features (a), (b)
and (c) of claim1 in order to solve the problem

defi ned above.

It results fromthe preceding that the subject-matter
of claim1l neets the requirenent of inventive step set
out in Articles 52(1) and 56 EPC.

Dependent clains 2 to 4, which relate to preferred
enbodi nents of claim 1, derive their patentability from
that of claim1,
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For these reasons it

The appeal is dism ssed.

The Registrar:

A. Counillon
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I s decided that:

The Chai r nan:

C T. WIson

T 0550/ 02



