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Summary of Facts and Subm ssi ons

2850.D

Eur opean Patent No. 0O 704 196, granted on application
No. 94115429.6, was revoked by the Opposition Division
by deci si on announced on 28 February 2002 and posted on
27 March 2002. In its decision the Qpposition Division
considered that claim1 as amended by the Appellant in
the oral proceedings before it was not clear

(Article 84 EPC) and contai ned subject-matter which

ext ended beyond the content of the application as
originally filed (Article 123(2) EPC.

On 24 May 2002 the appellant (proprietor) filed a

noti ce of appeal against this decision and paid the
appeal fee the sanme day. A replacenent notice of appeal
was filed on 31 May 2002. The statenent of grounds of
appeal was received on 5 August 2002.

In a communication in preparation of oral proceedings,
dated 13 July 2004, the Board gave its prelimnary

opi nion on the case, including the adm ssibility of the
appeal, and indicating that it would be discussed in

t he oral proceedi ngs whet her the case should be
remtted to the first instance or whether the Board
woul d decide at |east on novelty, in view of the
opi ni on expressed by the Qpposition D vision on that
issue in the course of the opposition proceedings,
taking into account (a.o. docunents):

D3: EP-A-0 487 758.
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Oral proceedings were held on 19 Oct ober 2004.

The Appel |l ant requested to set aside the decision under
appeal and to naintain the patent with a set of clains
according to a main request or according to one of five
auxiliary requests, filed with letter of 16 Septenber
2004.

The Respondents 01 and 02 (Opponents 01 and 02)
requested dism ssal of the appeal and revocation of the
pat ent .

Claim 1 according to the main request reads as foll ows:

"Fastening tape in conbination with a sanitary article,
particul arly di sposabl e di aper, for fastening of the
article on the body of a person, the fastening tape
being attached to the article at one of its end
portions (18) and being provided with a fastening nmeans
(22) on one surface of the other end portion (20), a
stretchable elastic portion (30) being provided between
the end portions, a tape section (32) of a stretchable
el astic material being secured to the fastening tape
(10) at least at both ends (32a, 32b) of the tape
section (32) of stretchable elastic material, to bridge
a section of the fastening tape (10) which is |onger
than the stretchable elastic tape section (32), the

mat erial of the fastening tape being non-stretchable
and non-el astic, characterized in that said section of
the fastening tape (10) being |l onger than the
stretchable elastic tape section (32) is provided with
zi gzag- shaped folding extending laterally with respect
to the length of the fastening tape.”
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Claim 1 according to the first auxiliary request reads
as follows:

"Fastening tape in conbination with a sanitary article,
particul arly di sposabl e di aper, for fastening of the
article on the body of a person, the fastening tape
being attached to the article at one of its end
portions (18) and being provided with a fasteni ng neans
(22) on one surface of the other end portion (20), a
stretchable elastic portion (30) being provided between
the end portions, a tape section (32) of a stretchable
el astic material being secured to the fastening tape
(10) at least at both ends (32a, 32b) of the tape
section (32) of stretchable elastic material, to bridge
a section of the fastening tape (10) which is |onger
than the stretchable elastic tape section (32), wherein
the fastening tape (10) determ nes the maxi num
extension of the tape section (32) of stretchable
elastic material to avoid rupture of the tape section
(32) of stretchable elastic material, characterized in
that said section of the fastening tape (10) being

| onger than the stretchable elastic tape section (32)
is provided with zigzag-shaped fol di ng extendi ng
laterally with respect to the length of the fastening

t ape. "

Claim 1 according to the second auxiliary request reads
as follows:

"Fastening tape for a sanitary article, particularly
di sposabl e di aper, for fastening of the article on the
body of a person, the fastening tape being attached to
the article at one of its end portions (18) and being
provided with a fastening neans (22) on one surface of
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the other end portion (20), a stretchable elastic
portion (30) being provided between the end portions, a
tape section (32) of a stretchable elastic materi al
bei ng secured to the fastening tape (10) at |east at
both ends (32a, 32b) of the tape section (32) of
stretchable elastic material, to bridge a section of
the fastening tape (10) which is |longer than the
stretchable elastic tape section (32), characterized in
that said section of the fastening tape (10) being

| onger than the stretchable elastic tape section (32)
is provided with zigzag-shaped fol di ng extendi ng
laterally with respect to the |l ength of the fastening

t ape. "

Claim 1 according to the third auxiliary request reads
as follows:

"Fastening tape in conbination wth a di sposabl e diaper,
for fastening of the diaper on the body of a person,
the fastening tape being attached to the diaper at one
of its end portions (18) and being provided with a
fasteni ng neans (22) on one surface of the other end
portion (20), a stretchable elastic portion (30) being
provi ded between the end portions, a tape section (32)
of a stretchable elastic nmaterial being secured to the
fastening tape (10) at |east at both ends (32a, 32b) of
the tape section (32) of stretchable elastic material,
to bridge a section of the fastening tape (10) which is
| onger than the stretchable elastic tape section (32),
characterized in that said section of the fastening
tape (10) being longer than the stretchable elastic
tape section (32) is provided with zi gzag-shaped
folding extending laterally with respect to the length
of the fastening tape."

2850.D
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Claim1 of the fourth auxiliary request (filed as fifth
auxiliary request with letter of 16 Septenber 2004)
reads as foll ows:

"Met hod for manufacturing a fastening tape for a
sanitary article, particularly disposable diaper, for
fastening of the article on the body of a person, the
fastening tape being attached to the article at one of
its end portions (18) and being provided with a
fasteni ng neans (22) on one surface of the other end
portion (20), a stretchable elastic portion (30) being
provi ded between the end portions, a tape section (32)
of a stretchable elastic nmaterial being secured to the
fastening tape (10) at |east at both ends (32a, 32b) of
the tape section (32) of stretchable elastic material,
to bridge a section of the fastening tape (10) which is
| onger than the stretchable elastic tape section (32),
wherein said section of the fastening tape (10) being

| onger than the stretchable elastic tape section (32)
is provided with zigzag-shaped fol di ng extendi ng
laterally with respect to the |l ength of the fastening
tape, characterized in that the elastic tape section
(32) is secured at least at the ends (32a, 32b) of the
el astic tape section (32) to the fastening tape to
bridge a central portion thereof, and that the | am nate
conprising the fastening tape and the elastic tape
section is inserted into a zi gzag-shaped gap of two
dies."

Claim1 of the fifth auxiliary request (filed as fourth
auxiliary request with letter of 16 Septenber 2004)
reads as foll ows:
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"Fastening tape for a sanitary article, particularly

di sposabl e di aper, for fastening of the article on the
body of a person, the fastening tape being attached to
the article at one of its end portions (18) and being
provided with a fastening neans (22) on one surface of
the other end portion (20), a stretchable elastic
portion (30) being provided between the end portions, a
tape section (32) of a stretchable elastic materi al
bei ng secured to the fastening tape (10) at |east at
both ends (32a, 32b) of the tape section (32) of
stretchable elastic material and in interval s between
the ends (32a, 32b) of the tape of elastic material, to
bridge a section of the fastening tape (10) which is

| onger than the stretchable elastic tape section (32),
characterized in that said section of the fastening
tape (10) being longer than the stretchable elastic
tape section (32) is provided with zi gzag-shaped
folding extending laterally with respect to the |length
of the fastening tape."

In support of its requests the Appellant argued
essentially as foll ows:

Mai n request:

Claim 1 as anended according to this request was in
agreenent with Article 123(2) EPC in respect of the

mat erial of the fastening tape being non-stretchable
and non-elastic. aiml nowrelated to the conbination
of the sanitary article with the fastening tape, the

| atter having a separate stretchable tape section
secured to it, thus the indicated properties of the
fastening tape were those when attached to the article,
i.e. when in use. Basis for the anendnment coul d be
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found on page 3, lines 15-19 of the application as
originally filed, which nentioned the material of the
fastening tape as being "nore or |ess non-stretchable
and non-el astic under the conditions the fastening tape
is used in the present context". Were the original
application nentioned the fastening tape as being
stretchable, this was before and during production of
the fastening tape, where it went through zi gzag-shaped
ring rolls, which stretched it, together with the

el astic tape section. After this process step the

mat erial of the fastening tape was no | onger
stretchable in use; the elastic tape section secured to
t he fastening tape, however, remained so.

First auxiliary request:

Claim1 according to this request now nmentioned the
fastening tape as determ ning the nmaxi num ext ensi on of
the stretchable el astic tape section. Basis for the
anmendnent coul d be found on page 2, |lines 10-13 and
page 5, lines 15-20.

Second and third auxiliary request:

The amendnents proposed to claim1 as granted were in
reply to the prelimnary opinion of the Board in
respect of the phrase "at |east at both ends thereof”
inclaiml as granted and objected to, which could
refer to the ends of the fastening tape as well as to
the ends of the elastic tape section secured to the
fasteni ng tape.
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As regards novelty, the end portion of the fastening
tape fixed to the sanitary article as disclosed in D3

al so served as the fixation point of one end of the

el astic tape section, thus the elastic portion would

not be provided between the end portions of the
fastening tape as presently clained in claim1. Further,
the mention of a "gathered portion"” in D3 was not
necessarily the clai nmed zi gzag-shaped fol ding of the
section of the fastening tape in the elastic portion.

Fourth auxiliary request:

I n appeal proceedings the principle of party

di sposition over its requests and the order in which
t hese were presented prevail ed. The Appell ant was
therefore entitled to change the order of the fourth
and the fifth auxiliary request filed with letter of
16 Sept enber 2004.

The anmendnents carried out to claim@8 as granted (now
claiml1 of this request) could not be objected to for
lack of clarity under Article 84 EPC as these
amendnents were only a clarification regarding the

el astic tape section and the incorporation of the
features of the fastening tape of claim1, which in any
case fornmed part of claim8 because of its reference
"...for manufacturing a fastening tape according to one
of claimse 1 to 7,...". In accordance with the case |aw
of the Boards of Appeal the application of Article 84
EPC i n opposition and opposition-appeal proceedi ngs was
restricted to unclarity arising fromthe amendnents.
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Fifth auxiliary request:

Novel ty was given over D3, as this docunent did not
mention the securing of the elastic tape section to the
fastening tape in intervals between the ends of the

el astic tape section. The gathers nentioned in D3 could
al so be achi eved by ot her securing neans, for instance
by securing it over the whole surface, which resulted
in mcro-gathers.

The Respondents argued essentially as foll ows:

Adm ssibility appeal:

Respondent 02 argued that the grounds of appeal did not
deal with the reasons on which the inpugned decision
was based, nor did they give reasons why the decision
was alleged to be incorrect, as was required by Rule 64
EPC. Thus the appeal should be found inadm ssible.

Mai n request:

The amendnents to claim1 were not directly and

unamnbi guousl y derivable fromthe application as
originally filed. In the description the fastening tape
was on the one hand nentioned as an entity separate
fromthe elastic tape section, on the other hand it was
a lamnate conprising the elastic tape section. The
conditions of use of the fastening tape were not
mentioned in the claim thus could not provide the
necessary link with the passage of the original
application referred to by the Appellant. The materi al
of the fastening tape (if seen as an entity separate
fromthe elastic tape section) was stretchable, as
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evi denced by page 5, lines 7-13 of the application as
originally filed, which nentioned that it was stretched
zi gzag-w se when being noved together with the elastic
t ape section through the gap of the ring rolls.

First auxiliary request:

The amendnent relating to the fastening tape

determ ning the maxi num extension of the elastic tape
section to avoid rupture thereof was as such not
derivable fromthe application as originally filed. The
passages relied upon consistently referred to the
fastening tape as being "non-elastic". The presently
claimed fastening tape could very well be elastic,
anounting to an inadm ssible generalisation of features
whi ch had been disclosed in a specific conbination only.

Second and third auxiliary request:

The amendnents were only a clarification, thus not
occasi oned by grounds of opposition. They were

t herefore not adm ssible pursuant to Rule 57a EPC.
Further, novelty of the subject-matter of claiml
according to these requests was at stake when

consi dering the diaper disclosed in D3, colum 2,
lines 39-58 and figure 7. A gathered portion could be
not hing el se than a portion in a zigzag-shape.

Fourth auxiliary request:

This request, previously submtted as the fifth request,
l[imted the clained subject-matter to a nethod claim

for manufacturing a fastening tape for a sanitary
article. Because of the change in order of these



- 11 - T 0540/ 02

requests the fifth and | ast auxiliary request returned
to the fastening tape in claim1 and the nethod in
claim6. This led to the debate in the oral proceedings
to be no |l onger converging and to an abuse of

proceedi ngs. Further, the anount and order of the
requests was becom ng unreasonable, so this change in
the order of the requests should not be all owed.

The claimto the manufacturing nmethod was unclear in

that the sequence of the steps in this nethod was not
given, nor was it clear which nethod steps related to
the technical features of the fastening tape now

i ncorporated in the nmethod cl aim

Fifth auxiliary request:

Novelty of the subject-matter of claim1l was not given,
as D3 considered the elastic tape section 11b; to be
gathered after fixing it to the fastening tape 11b, or
11bs. This could only be achieved if the elastic tape
section were fixed also in intervals between its ends,
otherwise it would sinply hang | oose on the fastening
tape between its end fixation points.

Reasons for the Decision

1

2850.D

Adm ssibility of the appeal

The Board considers that on the issue of admissibility
of appeals the case law in general requires the
statenment of grounds of appeal to specify the |egal or
factual reasons on which the case for setting aside the
deci sion is based.
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By presenting on appeal a new, further anended main
request the appellant has given the factual reason for
setting aside the decision under appeal, as claim1l on
whi ch the revocation of the patent was based is no

| onger maintained. By arguing on the clarity of this
anmended claimin paragraphs 1-3 of page 2 of the
statenent of grounds of appeal the appellant has
further presented the required reasoni ng agai nst the
deci si on under appeal .

T 220/ 83 does not appear to be applicable in the
present case, as it concerns the absence of reasoning
on inventive step in the statenent of grounds of appeal
agai nst a decision revoking the patent on the basis of
t hat ground of opposition.

T 213/85 neither appears to apply, as it concerns the
absence of reasoning on the sufficiency of
substantiati on of the opposition in the statenent of
grounds of appeal against a decision rejecting the
opposition as inadm ssible for |ack of substantiation.

Since al so the other requirenments regarding
adm ssibility are fulfilled the appeal is adm ssible.

Order of the requests submitted by the Appellant for
deci sion by the Board

The main request and the first, second and third

auxi liary request consist of a set of clains having an
i ndependent claimfor a product and an i ndependent
claimfor a nethod for manufacturing a product, the
product claimbeing nore and nore limted follow ng the
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order of these requests. The fourth auxiliary request
involves a set of clains which relates only to the

nmet hod for producing the product, whereas the fifth
auxi liary request presents a set of clains involving
agai n an i ndependent product claimas well as an

i ndependent nethod claim The order of these two
requests as filed with letter of 16 Septenber 2004 was
reversed by the Appellant during the oral proceedings.

2.2 According to Article 113(1) EPC the Board is bound to
the requests of the applicant or the proprietor. In
case of main and auxiliary requests this neans that it
is also bound to the order of these requests as
requested by the party (see e.g. T 169/96 and T 488/ 94).

2.3 In any case, considering that according to Article 64(2)
EPC the protection conferred by a patent relating to a
process extends to the products directly obtained by
such process, the product resulting fromthe nethod of
manufacturing as presently clained in claim1l of the
fourth auxiliary request is less limted inits
technical features than the product clainmed in claim1l
of the fifth auxiliary request. In the latter the
el astic tape section is secured to the fastening tape
not only at the ends of the elastic tape section, but
also in intervals between these ends. Thus there is
also a logical reason for this reversal in the order of
the requests: the last auxiliary request relating to a
product which is nore limted in its technical features
than the penultimate auxiliary request.

2.4 Thus the Board sees no reason to object to the reversal
of the order of the fourth and fifth auxiliary request.

2850.D
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Amendnents (Article 123(2) EPC)

Mai n request:

Claim 1l as granted has been anended (a.o.) in that the
mat erial of the fastening tape is "non-stretchable and

non-el astic".

The Board notes that the application as originally
filed nentions the fastening tape on a nunber of
occasions in connection with a stretching property.
Page 3, lines 15-19 states that "the material of the
fastening tape is nore or |ess non-stretchable and non-
el astic under the conditions the fastening tape is used
in the present context”. Page 4, lines 27 and 28
mentions the fastening tape 10 as conprising an
"elastically stretchable center portion 30 between the
end portions 18, 20". Page 2, line 35 — page 3, line 2
and page 5, lines 1-13 refer to the central portion of
the fastening tape and the tape section as separate
entities which are noved together as a | am nate through
the gap of the ring rolls, by which process step both

| ayers are stretched.

Even when taki ng account of the Appellant’'s argunent
that the fastening tape and the elastic tape section
are two separate entities formng a |lamnate, the Board
cannot conclude fromthese passages that the materi al

of this fastening tape is directly and unanbi guously
derivabl e as being "non-stretchable". Neither its
conditions of use nor those of the article are
mentioned in claiml, resulting in this claimlacking a
relationship with this passage on page 3 of the
application as filed. Further, the nmentioned "nore or
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| ess non-stretchabl e"-property cannot be equated to the
presently clainmed explicit "non-stretchabl e"-property
of the fastening tape material. Finally, the end
portions of the initially stretchable fastening tape,
whi ch have not been passed through the zigzag gap
between the ring rolls, wll in any case still be of
"stretchable material", even when attached to a
sanitary article, the attachnment nerely inpeding, but
not taking away the actual stretchability.

As a consequence claim1 of the nmain request does not
conply with the requirenents of Article 123(2) EPC and
therefore the main request is not allowable.

First auxiliary request:

The added feature of the fastening tape determ ning the
maxi mum ext ensi on of the stretchable elastic tape
section so as to avoid rupture thereof has been

di scl osed solely on page 2, lines 10-13 and page 5,
lines 15-20 of the application as originally filed. In
t hese passages, however, the fastening tape is non-
elastic. This is nmentioned explicitly on page 2,

l[ine 11 and it can be derived fromthe context of the

i ndi cated passage on page 5, which relates to the
central portion of the fastening tape and the elastic

t ape section as being noved through the zigzag gap of
the ring rolls, whereby the fastening tape is stretched
but does not return to its original shape, due to its
non- el astic property.

According to the consistent case | aw of the Boards of
Appeal it is not permssible to extract isolated
features froma set of features which have originally
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been di scl osed in conbination (see e.g. T 1067/97 and

T 1110/97, Special Edition No. 3 of the QJ EPO 2001, 39
and 40). The present wording of claim21 not involving
the limtation of the fastening tape being non-elastic
t hus anobunts to an extension of subject-matter,
contrary to Article 123(2) EPC.

The first auxiliary request is therefore refused.

3.3 Second, third and fifth auxiliary request:

Claim1 as granted has been anended according to the
second and the third auxiliary request in that it is
now clarified that the elastic tape section is secured
to the fastening tape at | east at both ends of the

el astic stretchable tape section and not at both ends
of the fastening tape.

According to the fifth auxiliary request claim1 as
granted has been anended in that it is nowclarified
that the elastic tape section is secured to the
fastening tape at | east at both ends of the elastic
stretchabl e tape section as well as in intervals

bet ween the ends of the tape of elastic material.

The question whether these anendnents can qualify as a
response to a ground of opposition (Rule 57a EPC) and
conply with the requirenents of Article 123 EPC needs
not to be dealt with in view of the conclusions of the
Board in respect of the novelty of the subject-matter
of claim1l of these requests (see bel ow), when
accepting the position taken by the Appellant that the
requirenents of Article 123(2) EPC are ful filled.

2850.D
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Fourth auxiliary request:

The question whether the amendnents to claim8 as
granted (form ng the sole independent claim1l1l in this
request) conply with the requirenments of Article 123
EPC needs no di scussion in view of the concl usions of
the Board in respect of clarity of this claim/(see
poi nt 4 bel ow).

Fifth auxiliary request:

The question whether the anendnents to claim1l as
granted conply with the requirenents of Article 123 EPC
needs no di scussion in view of the conclusions of the
Board in respect of novelty of this claim(see point 5
bel ow), when follow ng the position taken by the

Appel | ant .

Clarity (Article 84 EPQC

Fourth auxiliary request:

Claim8 as granted concerns a "Method for manufacturing
a fastening tape according to one of clains 1 to 7,
characterized in that the elastic tape section (32) is
secured at | east at the ends (32a, 32b) thereof to the
fastening tape to bridge a central portion thereof and
that the | am nate conprising the fastening tape and the
el astic tape section being inserted into a zi gzag-
shaped gap of two dies".

Claim1 as granted related to a "Fastening tape for a
sanitary article, particularly disposable diaper, for
fastening of the article on the body of a person, the
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fastening tape being attached to the article at one of
its end portions (18) and being provided with a
fastening neans (22) on one surface of the other end
portion (20), a stretchable elastic portion (30) being
provi ded between the end portions, a tape section (32)
of a stretchable elastic nmaterial being secured to the
fastening tape (10) at |east at both ends (32a, 32b)
thereof, to bridge a section of the fastening tape (10)
which is longer than the stretchable elastic tape
section (32), characterized in that said section of the
fastening tape (10) being | onger than the stretchable
el astic tape section (32) is provided with zigzag-
shaped folding extending laterally with respect to the
| ength of the fastening tape".

Claim1 of the present fourth auxiliary request (see
poi nt V above) is unclear (Article 84 EPC) because of
t he amendnment incorporating into it the features of
product claiml as granted (see above).

The phrases starting with "being" ("being attached to

the article ....", "being provided with a fastening
nmeans ..... " and "bei ng provided between the end
portions...... ") now define specific nethod steps of

t he manufacturing nmethod. In claim8 as granted, with
the nention of "the fastening tape according to one of
clainms 1-7", these expressions concerned only the
techni cal characteristics of the fastening tape itself
and its use, not the manner in which it had been

pr oduced.

The present wordi ng, however, does not disclose any of
the features of these nethod steps, nor of the neans
enpl oyed t herein.
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Thus present claim11 | acks the features necessary for
its conprehension (Article 84 EPC) and therefore the
fourth auxiliary request is not allowable.

Novelty (Article 54 EPC) - Second and third auxiliary
request

D3 discloses a sanitary article in conbination with a
fastening tape (11b2 or 11b3) attached thereto at one
of its end portions and having a fastening neans
(adhesive portion 1la) on one surface of the other end
portion. A stretchable elastic tape section (tape like
el astic body 11bl) is secured at both its ends (see
figure 7) to the fastening tape, together form ng an
el astic portion between the end portions of the
fastening tape. The section of the fastening tape which
is bridged by the elastic tape section is |onger than
the stretchable el astic tape section and is provided
wi th zigzag-shaped fol ding extending laterally with
respect to the length of the fastening tape (see
figure 7 and colum 2, line 58: "gathered portion").

The Appellant argued that the end portion of the
fastening tape fixed to the sanitary article as

di sclosed in D3 al so served as the fixation point of
one end of the elastic tape section, thus the elastic
portion would not be provided "between" the end
portions of the fastening tape and that furthernore the
mention of a "gathered portion” in D3 was not
necessarily identical with the clainmed zi gzag-shaped
folding of the section of the fastening tape in the

el astic portion.



5.3

2850.D

- 20 - T 0540/ 02

However, claim1l1l in its present form does not define
the end portions of the fastening tape in terns of a
certain longitudinal extension. It states in this
respect: "the fastening tape being attached to the
article at one of its end portions” (enphasis added by
the Board). Thus, the elastic portion, apart fromthe
fact that it is nmentioned in isolation in claiml, i.e.
wi t hout being explicitly linked to the elastic tape
section or the |longer fastening tape section bridged by
the elastic tape section, can easily be provided
between the end portions of the fastening tape. Finally,
the fixation of the elastic tape section to the
fastening tape tends to nmake it non-elastic at those

| ocations, thus the elastic portion, if determ ned by
the extent of elastic material between its fixations to
the fastening tape, would in any case be situated

bet ween the end portions.

A zi gzag-shaped folding of the fastening tape not
necessarily means that the fastening tape has sharp
folds at the turns in its course, as shown in figures 1,
3 and 4 of the patent in suit; it nerely nmeans that the
tape makes a series of short sharp turns, which can,
however, have a radius of curvature. That kind of
arrangenment is covered by the term "gathered portion"”
as enployed in D3. This is all the nore so as the
patent in suit, in its paragraph 0013, refers to

anot her possibility of manufacturing the conbination of
the fastening tape with the elastic tape section,
namely by securing the elastic tape section in a pre-
stretched condition to the fastening tape and
connecting themat intervals. There is no information
in the patent in suit or elsewhere as to why the result
of that neasure will not be a "gathered portion"
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Thus all features of the conbination of the fastening
tape and the sanitary article of claim1l are disclosed
in D3. The subject-matter of claim1l according to the
second auxiliary request thus |acks novelty (Article 54
EPC) .

As the third auxiliary request only differs fromthe
second auxiliary request in that the sanitary article
is nore explicitly referred to as a di aper and D3

rel ates specifically to a diaper, the above reasoning
equally applies to claiml of the third auxiliary
request.

The second and third auxiliary requests are therefore
not al | owabl e.

Novelty (Article 54 EPC) - Fifth auxiliary request

The subject-matter of claim1l according to this request
is further limted in respect of claim1l of the second
auxiliary request by the feature of the tape section of
stretchable elastic material being secured to the
fastening tape, not only at both ends of the elastic
tape section, but also in intervals between these ends.

It cannot be seen how the tape-like elastic body 11b;
can be fixed to the nonwoven fastening tape 11b, or 11b;
so as to forma "gathered portion”, as disclosed in D3,
other than by fixing the elastic tape-like body to it
also in intervals between its ends. If this is not done,
the elastic tape will hang | oose on the fastening tape
and can hardly performits function. The Board
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considers this is what the skilled person woul d be
bound to do, when applying the teaching of DS.

6.2 The Appel | ant has not produced any evidence in support
of its argunment that gathers ("mcro-gathers”) could
al so be arrived at by securing the elastic tape section
11b; over its whole surface to the fastening tape 11b;
or 11bs.
In view of the above, claim 1l according to the fifth
auxiliary request does not involve novelty (Article 54
EPC), the request is therefore not allowable.

6.3 None of the requests being allowable the appeal is to

be di sm ssed.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

M Patin P. Alting van Ceusau
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