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Summary of Facts and Subm ssi ons

1987.D

Eur opean Patent No. 0 682 927, granted on application
No. 94 107 422.1, was revoked by the Opposition

Di vi sion by decision announced on 31 January 2002 and
posted on 15 March 2002. It based the revocation on the
finding that the subject-matter of claim1l of the

pat ent as anmended in the opposition proceedi ngs
according to the main request and the second auxiliary
request | acked inventive step. The first auxiliary
request was not adm tted under Rule 7l1a(l) EPC.

O the docunents cited in opposition the follow ng are
of relevance for the present decision:

Dl: US-A-5 009 653

D13: EP-A-0 214 608

D14: US-A-3 967 623.

The Appellant (Patentee) both filed a notice of appeal
agai nst this decision and paid the appeal fee on 14 My
2002. On 23 July 2002 the grounds of appeal were filed

by fax.

In a comuni cation dated 12 May 2004 the Board referred
to:

D15: US-A-3 929 135,

menti oned as "incorporated by reference” in D1, this
docunent giving further details about the apertured
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topsheet material used in the absorbent product
di scl osed in D1.

Oral proceedings before the Board were held on 9 June
2004.

The Appel l ant requested that the decision under appeal

be set aside and that the patent be nmaintained as
anended, according to a nmain request or an auxiliary
request, filed at the oral proceedings before the Board.

The Respondents 01 and 02 (Opponents 01 and 02)
requested di smssal of the appeal.

Claim 1l of the patent according to the main request of
t he Appel |l ant reads:

"An absorbent product (1) conprising a topsheet (2)
having |iquid passage ways; a liquid inpervious
backsheet (3); and an absorbent core interposed between
sai d topsheet (2) and said backsheet (3); said core
conprising dry particles (5), said particles being
capabl e of perneating in their dry state through said
topsheet along said |liquid passage ways; said absorbent
product further conprising a perneation bl ockage neans
(8) being joined to either or both of said topsheet (2)
and sai d backsheet (3) of said absorbent product (1);
sai d absorbent product being characterised in that said
perneati on bl ockage neans (8) restricts perneation of
said particles to said |iquid passage ways; said
perneati on bl ockage neans (8) being placed between said
core (4) and said topsheet (2); in order to shield
either said particles (5) fromsaid |iquid passage ways
or said liquid passage ways fromsaid particles (5),
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and said perneation bl ockage neans (8) extends beyond
t he periphery of said core (4) but not beyond the

peri phery of said backsheet (4) and said perneation

bl ockage neans (8) is substantially co-extensive with
sai d backsheet (3) and said topsheet (2), and said
topsheet (2) and sai d backsheet (3) are coextensive and
encl ose said core (4), said topsheet (2) and said

per neati on bl ockage neans (8) and backsheet (3) being
joined to each other by an endl ess seal (7, 9) along a
common path follow ng the periphery of said perneation
bl ockage neans (8)".

Claim1l of the auxiliary request has the foll ow ng
additional feature when conpared with claim 1l of the

mai n request:

"and said topsheet (2) has a central region which
conprises said liquid passage ways; and said topsheet
(2) has an external region which is substantially

i nperneable to said particles (5); said perneation

bl ockage neans (8) extending beyond the periphery of
said central region".

In support of its request the Appellant argued
essentially as foll ows:

Mai n request:

D14 could not affect the novelty of the product of
claiml1l of the main request as the articles shown in
figures 2 and 3 of D14 relating to two different
enbodi nents of which the features could not sinply be
conbi ned. Further, the manner in which the topsheet

di scl osed in D14 was produced resulted in the
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perforations al so being present in the base web, which
t hus coul d not prevent particles from noving through

t he passage ways in the topsheet. Regardi ng the passage
ways there was, in any case, no indication given as to
their size, so there was no indication that w thout the
web the particles would normally pass through the

t opsheet passage ways. Finally, in D14 there was no

di scl osure of an endl ess seal joining together the

t opsheet, web and backsheet, as the section of figure 3
did not include the outer periphery of the product.

D1 could not affect the novelty of the product of
claiml1l of the main request either as the web
functioning as perneation bl ockage neans was not
connected to the topsheet, as clained. According to
figure 2 there was a staggered connection of the
different sheets: the topsheet was connected to the
backsheet and the wi pe acquisition |ayer; the w pe
acqui sition | ayer was connected to the topsheet,
backsheet and the perneation bl ockage neans and the
perneati on bl ockage neans was connected only to the
backsheet and the w pe acquisition layer. Further, in
Dl there was no disclosure that the seal was endl ess
and that it went all around the periphery.

Auxi |l iary request:

Nei t her D14 nor D1 were detrinental to the novelty of
the product of claiml according to this request as
they did not show a separate central region with the
passage ways.

The skilled person would not apply the teachings of D13
to the product of D1, as the fornmer concerned a w ap-
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around topsheet for a sanitary napkin, whereas the

| atter concerned a |ayered sanitary napkin with an
endl ess seal around the periphery. The latter
construction in any case was difficult to produce on
the present fast production machines.

The Respondents argued as foll ows:

Mai n request:

D14 was already cited in the opposition proceedi ngs and
was novelty destroying for the product of claiml. The
enbodi ment of figure 3 of this docunent was a further
devel opnent of the general product shown in figures 1
and 2, thus involved also the general features of the
peri pheral connection between the different sheets in

t he product as shown in these draw ngs and di scussed in
D14. Further, the perneation blocking web 35 would be
involved in the seal between the backsheet and the

t opsheet, which went around the periphery of the pad.

D1 woul d al so destroy novelty of the subject-matter of
this claim as the adhesive connecting each of the

t opsheet, w pe acquisition sheet and perneation

bl ockage web successively to the backsheet would form a
seal connecting also the topsheet to the perneation

bl ockage web. Further it was to be noted that in

colum 8, lines 1 to 13 of D1 it was clearly indicated
that this seal was around the entire periphery of the
product. This was al so derivable fromthe draw ngs.
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Auxi |l iary request:

D14 al so disclosed the central region with the passage
ways, as in figure 2 it could be seen that there was a
di stance between the passage way cl osest to the

| ongi tudi nal edge and the |ongitudinal edge itself. The
apertures were therefore concentrated in a central
region. Therefore the subject-matter of claim1l of the
auxiliary request |acked novelty when conpared with the
di scl osure of D14.

Taking D1 as closest prior art it would be obvious for
the skilled person to solve the problemof receiving
the concentrated flow of liquids in the center of the
absorbent product by incorporating the teaching of D13.
Figure 16 of D13 and the description relating to it

di scl osed a central perforated region in the topsheet,
di stanced fromall sides of the product, corresponding
with the location of the perineal area of the wearer.
Such an obvi ous conbi nati on woul d deprive the subject-
matter of claiml of the auxiliary request of any

i nventive nerit.

Reasons for the Decision

1987.D

The appeal is adm ssible.

Consi derati on of D14

In the decision under appeal it was nmentioned in the
facts and subm ssions that the Patentee objected to the
adm ssion of D14 in the opposition proceedings as its
late filing constituted an abuse of procedure. The
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reasons for the decision under appeal state that D14
was | ess relevant than D1 and D2 regardi ng the question
of novelty and had not been taken into consideration
during the oral proceedings.

The Board notes in this respect that the oral
proceedi ngs in opposition took place on 31 January 2002
and that the sumons to oral proceedi ngs had set the
ultimte date pursuant to Rule 71a EPC for filing

subm ssions at one nonth prior to the oral proceedings,
i.e. at the latest 31 Decenber 2001.

D14 was filed before that date, on 21 Decenber 2001
(wth letter of 20 Decenber 2001), as a docunent
additional to D13 showi ng that topsheets with a
perforated central region were well known. Thus D14
woul d be relevant for the clainmed feature of the

t opsheet having a central region conprising the passage
ways and an external region which is substantially

i nperneable to the particles, which feature figured in
amended i ndependent claim2 as filed by the patentee in
response to the oppositions.

The filing of D14 nust therefore be seen as a response
to an amendnent of the clainmed subject-matter and

t heref ore cannot be consi dered an abuse of the

pr oceedi ngs.

In the witten appeal proceedings the discussion
regarding this specific property of the topsheet
concentrated on D13, the docunent which had been taken
into consideration by the opposition division in the
reasons of the decision under appeal regarding |ack of
inventive step of the auxiliary request. This request
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had been subm tted by opponent 02 for the first tine
with the above nentioned |letter received on 21 Decenber
2001.

The Board notes that claim1l of the third and fourth
auxiliary requests valid up to the oral proceedings
before the Board involves that specific feature. The
present single auxiliary request, filed at the oral
proceedi ngs before the Board, is based on the third
auxiliary request in question and involves that feature

as wel | .

Thus the Appellant cannot have been surprised by the
fact that D14 was di scussed by Respondent 02 in the
oral proceedings. In view of the fact that D14 is

i ndeed relevant for the discussion of novelty of
claim1 according to the main request (see below), that
it is a short docunent of only two and a hal f pages

l ength and that the Appellant did not maintain its
request for it to be left out of consideration nor
argued that it required an interruption for further
study, the Board has taken D14 into consideration for
its decision.

Arendnent s

Claim1 of the main request is based on claim1 as
granted and has been further Iimted in that the
features of granted clainms 3, 4, 5, 7, 8 and 9 have
been added thereto. These clains were also present in
that formin the originally filed patent application.
Claim1l of the auxiliary request is further limted by
the addition of the features of granted claim6, which
corresponds to originally filed claim®6.



4.1

1987.D

-9 - T 0476/ 02

The fact that the topsheet, backsheet and perneation
bl ockage neans are joined to each other by an endl ess
seal is derivable from page 4, second paragraph of the
original application docunents.

The requirenments of Article 123(2) and (3) EPC are thus
ful filled.

Mai n request - novelty (Article 54 EPC

D14 di scl oses an absorbent product (10) conprising a
topsheet (facing sheet 13) having liquid passage ways
(20, 26); a liquid inpervious backsheet (backing sheet
11); and an absorbent core (panel 12) interposed

bet ween said topsheet (13) and said backsheet (11);
said core conprising dry particles (colum 4, lines 32,
33), said particles being capable of perneating in
their dry state through said topsheet along said liquid
passage ways (otherw se there would be no need for the
retaining screen function of web (35) nmentioned in
colum 4, lines 32 to 35); said absorbent product
further conprising a perneation bl ockage neans (web 35)
being joined to the topsheet (13) of said absorbent
product (10); the perneation bl ockage neans (35)
restricting perneation of said particles to said liquid
passage ways; said perneation bl ockage neans (35) being
pl aced between said core (12) and said topsheet (13)
(see figure 3) in order to shield either said particles
fromsaid |iquid passage ways or said |liquid passage
ways fromsaid particles, said perneation bl ockage
means (35) extendi ng beyond the periphery of said core
(12) (see figure 2) but not beyond the periphery of
sai d backsheet (11) (see colum 4, lines 66 to 68) and



4.2

1987.D

- 10 - T 0476/ 02

sai d perneation bl ockage neans (35) is substantially
co-extensive wth said backsheet (11) and said topsheet
(13) (see below, point 4.5), and said topsheet (13) and
sai d backsheet (11) are coextensive and encl ose said
core (12), said topsheet (13) and said perneation

bl ockage neans (35) and backsheet (11) being joined to
each other by an endl ess seal (see figure 1 and

colum 5, lines 8 to 10) along a comon path foll ow ng
t he periphery of said perneation bl ockage neans (35).

Thus all features of the product of claim1l of the main
request are known from D14.

The Appel | ant argued that the absorbent pad shown in
figure 3 did not necessarily conprise the
constructional features of the pad shown in figures 1
and 2, as these concerned a different enbodi nent.

The Board conmes to a different conclusion. The

di scl osure of D14 concerns the different ways in which
a topsheet for an absorbent pad can be designed. The

t opsheet should be relatively soft and confortabl e,
shoul d permt passage of body fluids to the central
absorbent core (colum 1, lines 12 to 17) and should
retain relatively short fibers linters as well as
super absorbent particles, if any, within the pad

(colum 4, lines 27 to 33). These features are
di scussed in colum 2, line 18 to colum 4, line 40 and
are illustrated with the help of figures 1 and 2

showi ng the entire absorbent pad and figure 2 in
particul ar one specific arrangenent of the topsheet.
The rest of the disclosure of D14 (as of colum 4,

[ ine 41) concerns further enbodi ments of the invention
di sclosed up to then (see colum 2, lines 10 to 15,
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colum 4, line 58 and colum 5, line 11) and di scusses
how t he topsheet can be designed alternatively. In view
of the features discussed these are all neant to
provi de the sane advantages as the first discussed
enbodi ment. The only valid conclusion is therefore that
t he ot her constructional features of the pad have

remai ned the sane.

Therefore the features concerning the seal used for
connecting topsheet, backsheet and perneati on bl ockage
nmeans toget her discussed for the enbodi ment of figure 3
apply equally for the enbodi nments involving the
topsheet as shown in figures 1 and 2.

The Appellant further argued that in the enbodi nent of
figure 3 the perneation bl ockage neans 35 was used as a
carrier web for the nolten polyneric mass of the

t opsheet during its production and woul d be damaged
and/ or perforated as well when producing the slits for
letting through the body fluids. Thus it would no

| onger retain the superabsorbent particles.

The Board, however, notes that the holes in the

t opsheet can al so be produced by including sol uble
particulate material in the polynmeric nmass prior to web
formati on, which can be | eached out, or by striking a
plurality of randomelectric arcs therethrough

(colum 3, line 67 to colum 4, line 2). In the opinion
of the Board this manner of producing the liquid
passage ways does not necessarily affect the web 35

used as a carrier web.

The Appellant further argued that there was no
information on the porosity of the topsheet nor of the
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web 35, thus one could not know whether the particles
woul d normal Iy go through the perforations 20, 26 and
whet her they would be restricted by the web 35.

The Board finds, however, that the indication in

colum 4, lines 27 to 33 regarding the fibrous surfaces
on one or both sides helping in retaining e.g.
particul ate superabsorbent material is equally valid
for the enbodi nent of figure 3 involving a fibrous
outer surface of the topsheet conbined with the thin
web 35 of absorbent tissue between the topsheet and the
core. Thus it will be apparent to the skilled person
that the web nust be capable of retaining the
particul ate materi al

The Appellant finally argued that D14 did not disclose
t he topsheet, backsheet and the perneation bl ockage
nmeans as being joined to each other by an endl ess seal

al ong a common path

In this respect the Board notes that the enbodi nent of
figure 3 involves a perforated topsheet which is
produced using the web 35 as a carrier sheet for the
pol ynmeric mass of the topsheet, thus if the

backsheet 27 is fused to the perforate topsheet
according to colum 5, lines 8 to 10, i.e. about the
peri phery of the pad, this nust involve all three
materials and thus according to figure 1 would
necessarily be an endl ess seal along a comon pat h.

For the above reasons the subject-matter of claim1l of
the main request is not novel in view of D14

(Article 54 EPC). This request is therefore to be

ref used.
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Auxi liary request - Novelty (Article 54 EPC)

The Respondents argued that the product of claim1 of
the auxiliary request was not novel in view of D14.
Fromfigure 2 showing a section of the absorbent pad it
could be derived that there were no apertures in the
topsheet up to the fused seal of the topsheet,
backsheet and perneati on bl ockage neans. Thus these
perforations were concentrated in a central region as

cl ai ned.

The Board cannot concur with this opinion. According to
claim1l1 the "central region"” has a "periphery" (beyond
whi ch extends the perneation bl ockage neans 31), thus
it is to be understood as a region which has a certain
di stance fromits periphery to the entire periphery of
t he absorbent product. Fromfigure 2 of D14 that aspect
is not derivable. In view of the fact that the
apertures in the web are produced by | eachi ng out
soluble particulate material or by striking a plurality
of randomelectric arcs therethrough (see colum 3,
line 68 to colum 4, line 2) it would have required
specifically nmentioned production steps to provide this
material or these arcs only in the central regions of

t he individual products |later produced with this web as
a topsheet. Such indications are not present, thus it
must be assuned that the apertures are not limted to a
central region as defined above.

The product of claim1 of the main request is al so not

novel in view of D1.
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Consi dering D1, this docunent discloses a sanitary
napkin (10), which is an absorbent product, conprising
a topsheet (25) having liquid passage ways (83); a
[iquid inpervious backsheet (16); and an absorbent core
(34) interposed between said topsheet (25) and said
backsheet (16); said core conprising dry particles (37),
said particles being capable of pernmeating in their dry
state through said topsheet along said |iquid passage
ways (the tissue 31 is preventing the particles 37 from
comng into contact with the skin, thus the apertures
in the topsheet nust be | arge enough to let the
particles through, see colum 8, lines 9 to 13); said
absor bent product further conprising a perneation

bl ockage neans (31) being joined to either or both of
sai d topsheet (25) and said backsheet (16) of said
absor bent product (10); wherein said perneation

bl ockage neans (31) restricts perneation of said
particles to said |iquid passage ways (see colum 8,
lines 9 to 13); said perneation bl ockage neans (31)
bei ng pl aced between said core (34) and said topsheet
(25) (see figure 2) in order to shield either said
particles (37) fromsaid |liquid passage ways or said
liquid passage ways fromsaid particles (37), and said
perneati on bl ockage neans (31) extends beyond the

peri phery of said core (34) but not beyond the

peri phery of said backsheet (16) and said perneation

bl ockage neans (31) is substantially co-extensive with
sai d backsheet (16) and said topsheet (25), and said
topsheet (25) and said backsheet (16) are coextensive
and encl ose said core (34), said topsheet (25) and said
perneati on bl ockage neans (31) and backsheet (3) being
joined to each other by an endl ess seal in the form of
a glue line (see the outer dotted lines in figures 4

1987.D
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and 5) along a common path foll ow ng the periphery of
sai d perneation bl ockage neans (31).

The Appel l ant argued that the connection between the
t opsheet, backsheet and perneati on bl ockage neans was
not a single endl ess seal, but a staggered seal: the
perneati on bl ockage neans (31) was glued to the
backsheet (16), but not to the topsheet (25) as there
was anot her | ayer of material (w pe acquisition sheet
28) between the topsheet (25) and the perneation

bl ockage neans (31).

The Board considers that D1 refers to the connections
bet ween the topsheet and the backsheet, between the
perneati on bl ockage neans and the backsheet and between
the topsheet and the wi pe acquisition |ayer as being
made by |ines of adhesive or by spray-gluing (see
colum 8, lines 1 to 13, 34 to 36 and 62 to 66 and
colum 10, lines 12 to 34). However, in view of the

t hi ckness of the materials used and the pressure
exerted on these connections during the production
process this adhesive will not stop short of the edges
of the wet-laid tissue or the wi pe acquisition |ayer,
but will forma |ayer of adhesive having a width on the
backsheet spanning fromthe outer edge of the topsheet
to the point where the backsheet and the wet-1laid

ti ssue diverge, when seen in the sectional draw ng of
figure 2 of DL.

It is further nmentioned in colum 8, lines 2 to 5 that
"those parts of the wet-laid tissue 31 which extend
beyond t he edges 52 and 55 of the absorbent core 34 are
associated with the barrier sheet 16". In view of the
(dotted) line 32 in figures 4 and 5 designating the
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edge of this tissue and going around the whole

peri phery of the absorbent core the connection between
the wet-laid tissue 31 as perneation bl ockage neans and
t he backsheet will thus form an endl ess peripheral seam
of adhesive, connecting topsheet, w pe acquisition

| ayer, permeation bl ockage means and backsheet together.
Thus, contrary to what is stated in the patent in suit
(colum 1, lines 44 to 51), there is a shield at the
edge of the wet-laid tissue 31 which prevents the

super absorbent particles frommgrating fromthe
absorbent core 34 towards the passage ways in the

t opsheet 25, around that edge.

5.5 In view of the above conclusion D1 is also novelty
destroying for the subject-matter of claim1l of the
mai n request. However it is not so for claim1 of the
auxiliary request as the absorbent product disclosed
t herein does not have a central region conprising the
liquid passage ways, nor the external region which is
substantially inperneable to the particles, nor the
per meati on bl ockage nmeans extendi ng beyond the
peri phery of the central region.

6. | nventive step (Article 56 EPC)

6.1 For the discussion of inventive step of the product of
claiml of the auxiliary request the Board considers D1
to constitute the closest prior art, being nentioned in
the patent in suit as relevant prior art, relating to a
sanitary napkin and sol ving al ready sone of the
probl enms nentioned in the patent in suit: shielding at
the edge of the wet-laid tissue and preventing particle
mgration (patent in suit, colum 1, lines 44 to 51).

1987.D
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The sanitary napkins as disclosed in D1 have a topsheet
consisting preferably of an apertured fornmed film
Suitable is e.g. the filmdisclosed in D15,
"incorporated by reference” in DL (see colum 9,

lines 8 to 28). According to D15 such apertured forned
films are produced by perforating the filmwith a pin
mould (colum 6, lines 57 to 63).

A apparent di sadvantage with such filns which are
perforated as a whole, i.e. the apertures are

di stributed over the whole surface of the sanitary
napkin, is that rewetting of the skin may occur in
areas where this constitutes a nuisance. This in turn
may | ead to | eakage al ong the (Il ongitudinal) edges of
t he napki n.

This problemis solved by providing the sanitary napkin
wi th the passage ways in a central region and an
external region which is inperneable to |iquids, the
per meati on bl ockage neans extendi ng beyond the

peri phery of the central region, according to claim1l
of the auxiliary request.

However, the skilled person faced wth the probl ens

di scussed above finds the solution thereto in D13.
There it is disclosed that for solving this problemthe
apertures in the topsheet of a sanitary napkin can be
provided in a central region, not extending the ful

| ength of the napkin and staying clear fromits

| ongi tudi nal sides (see figure 16). The advant ages of
such an arrangenent are clearly expl ained (see page 22,
lines 1 and 2), thus providing the skilled person with
sufficient incentive to apply it to the napkin

di scl osed in DL.
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The Appellant argued that the skilled person would not
apply the teaching of D13, as it woul d necessitate

| arger passage ways on this reduced surface to
acconmmodat e the sane flow of |iquids.

The Board cannot subscribe to this argunentation, as
the skilled person is expected to be aware of the
necessity to maintain sufficient flow capacity and not
reduce it. It does not require inventive skills to

cal cul ate the necessary increase in dianmeter of the
passage ways. As there is in any case a perneation

bl ockage neans, increasing the dianeter of the passage
ways will not create an additional problemof |etting
t hrough nore of the superabsorbent particles.

The Appellant further argued that the product with the
seans as disclosed in DI was difficult to produce on
the present fast production machines and therefore the
skilled person would be dissuaded to apply the teaching
of D13 to it.

The Board wi shes to note that the speed of production
[imting the practicality of sealing the sheets
constituting the product of D1 does not play a role in

t he present discussion of inventive step as claiml
relates to a product and not to a nethod of production.
Thus the technical features of the product itself count,
whi ch, according to the Board are all derivable from D1
except the feature of the apertured central region, etc.
as di scussed above.

D13 neither contains indications that woul d di scourage
the skilled person of applying its teaching. In the
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production Iine he would nerely have to replace the
roll with apertured filmtopsheet as disclosed in D1 by
aroll with the topsheet perforated in regions
according to the teaching of D13.

Thus the subject-matter of claiml1 of the auxiliary
request results fromthe obvious application of the
teaching of D13 to the napkin known fromD1l. It

t heref ore does not involve inventive step (Article 56
EPC). The auxiliary request is therefore also to be
refused.

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Nachti gal | P. Alting van Ceusau
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