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Summary of Facts and Subm ssi ons

0134.D

The appel |l ant (opponent) | odged an appeal, received on
23 April 2002, against the decision of the opposition
di vi sion, dispatched on 28 March 2002, rejecting the
opposi ti on agai nst the European patent No. 0 606 688
(application nunber 93250365.9). The appeal fee was
paid on 23 April 2002. The statenent setting out the
grounds of appeal was received on the sane day.

The opposition had been filed against the patent as a
whol e and was based, inter alia, on the ground pursuant
to Article 100(a) EPC that the subject-matter of the
patent was not patentable within the terns of

Articles 52(1), 54 and 56 EPC.

In the decision under appeal, the opposition division

hel d that the grounds for opposition did not prejudice
t he mai ntenance of the patent unanended, having regard
to, inter alia, the follow ng docunents:

(E2) EP-B-0 601 339,

(E3) EP-A-0 085 417,

(E10) DE-C 41 04 702.

In the follow ng, the application corresponding to
patent E2 will be designated E2'.

Oral proceedings were held on 6 Decenber 2004.

The appel | ant requested that the decision under appeal
be set aside and the patent be revoked.
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As a main request, the respondent requested that the
appeal be dism ssed and, as an auxiliary request, that
the patent be maintained with an anmended claim 1 filed
at the oral proceedings and with clainms 2 and 3,
description and draw ngs of the patent as granted.

The wording of claim1l of the patent as granted reads
as follows:

"An intravenous |lead (110) for use with a cardiac
device (30) inplantable beneath the skin of a patient,
the | ead including: at |east one electrode (116)
carried by the |l ead and adapted to be coupled to the

i npl ant abl e cardi ac device, a |ead section (126) having
a coiled configuration for making substantially

conti nuous surface contact with inner wall surfaces of
an artery or vein after the |l ead body is fed into the
artery or vein, an inner stylet coil (130), and an
outer electrically insulative jacket (132) coaxial wth
and overlying the inner stylet coil, the |ead
characterized by the inner stylet coil (130) al so being
coiled to inpart the formof the |lead coiled section
(126) to the lead."

The wording of the anmended claim 1 according to the
respondent’'s auxiliary request corresponds to that of
claiml of the patent as granted with the insertion of
the followng feature imedi ately after the expression
"characterized by":

"the at | east one electrode (116) being coaxial wth
and overlying the outer electrically insulative jacket
(132) and".
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Reasons for the Decision

2.2
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The appeal is adm ssible.

Novelty (Article 54(3),(4) EPC

The content of the European patent application E2', of
which the date of priority (11 Decenber 1992) is prior
to the dates of priority of the patent in suit and

whi ch was published (15 June 1994) after those dates,
is conprised in the state of the art pursuant to
Article 54(3) EPC. This applies only with regard to the
Contracting States DE, FR, GB, IT and NL designated in
respect of both the application E2' and the present
patent (Article 54(4) EPC).

When assessing novelty of the subject-matter of claiml
of the patent as granted, a controversial issue was the
interpretation of the claim According to the appellant,
the fact that the intravenous |ead "included" the
features listed in the claim nanely at |east one

el ectrode, a lead section having a coiled configuration,
an inner stylet coil and an outer electrically

i nsul ative jacket, could only nean that the nentioned
features were all parts of the lead itself. In
particular, the el ectrode had to be considered as part

of the inner stylet coil (see the grounds of appeal,

no. 1). The respondent, however, stressed the fact that
the el ectrode was "carried by the | ead", which fact
indicated that the |lead and the el ectrode were separate
el enents, the lead only "including"” the coiled | ead
section, the inner stylet coil and the outer
electrically insulating jacket. Thus, the el ectrode
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could not be part of the inner stylet coil (see the
respondent’'s letter of 21 Novenber 2002, no. 11).

The all eged anbiguity, therefore, consists in the fact
that the clained feature that the |ead "includes" at

| east one el ectrode appears to be inconsistent, at

| east froma linguistic point of view, with the further
clainmed feature that the electrode is "carried by the

| ead". As regards the forner feature, the terns "l ead"
and "el ectrode" are per se clear to a skilled reader.
The verb "include", considered in its usual litera
sense, means "conprise or contain as part of a whole".
It follows that the fornmer feature, when taken al one,
recites the fact that the electrode is part of a whole
represented by the lead. The |atter feature, however,

| eads to a different conclusion. Since the verb "carry",
inits usual sense, inplies that an entity supports
anot her distinct entity, the electrode would not be
part of the lead itself.

2.3 In order to resolve this alleged anbiguity, the Board
considers that it is appropriate to rely on the
generally accepted principle of |aw stating that the
proper interpretation of a document, nore specifically
any part thereof, is to be derived by having regard to
t he whol e docunent. In other words, the best
interpretation of any part of a docunent is nmade when
t he whol e context of the disclosure is taken into
account ("ex praecedenti bus et consequentibus optim
fit interpretatio”) (T 860/93, QJ 1995, 047, point 5.1
of the reasons; T 556/02, point 5.3 of the reasons).
The application of this principle to patent docunents,
which are intended for a skilled reader, thus entails
that the clainms should be construed as they would be by

0134.D



2.4

0134.D

- 5 - T 0467/ 02

a person skilled in the relevant technical field in the
light of the overall content of the patent

speci fication. For apparent reasons, this principle of
| aw finds due application after grant wwth regard to
unanmended patent clains, whereas in grant proceedings
the requirenent of clarity (Article 84 EPC) nmakes it
necessary to draft clear clains that, as far as
possi bl e, are conprehensible on the basis of the
information provided therein only. Mreover, the
application of said principle should not result in an
undue limtation of the scope of a broadly drafted
claim It is rather intended to avoid the risk of
relying on interpretations, which, privileging a
literal interpretation of the clainmed subject-matter

wi t hout having regard to the rest of the patent, would
be out of context and not consistent with the rest of
t he di scl osure.

In the present case, the parties cited sone passages of
the description in support of their respective
interpretations. The appellant, on the one hand, drew
attention to the sentence in colum 3, lines 12-14 of

t he published patent specification, according to which
the lead 110 (see Figure 1) "includes the el ongated

el ectrode 116". The Board notes that the sane

di scl osure can be found in colum 3, lines 22-24,
stating that "The |l ead 110, as illustrated in Figure 2,
i ncludes an inner stylet coil 130, an outer
electrically insulative jacket 132, and the el ongated
el ectrode 116". On the other hand, the respondent
underlined the fact that "The el ectrode 116 is
preferably preformed with its closely spaced turns
prior to being nounted upon the |lead 110" (see colum 3,
lines 36-38), this disclosure being confirnmed by the
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statenment in colum 3, lines 47-50, that "the el ectrode
116 may be coiled to forma helix having conparatively
wi dely spaced turns prior to the el ectrode 116 being
slid over the insulative jacket 132".

The application of the above-nentioned principle of |aw
| eads to the follow ng considerations as to the all eged
anbiguity in claiml. Indeed, the cited quotations show
t hat the disclosure derivable fromthe description and
t he draw ngs supports both the appellant's
interpretation that the el ectrode may be considered as
part of the clained lead, in particular of the inner
stylet coil, and the respondent’'s interpretation that
the electrode is a separate el enent nounted on the |ead,
in particular slid over the jacket. Hence, both
interpretations can be regarded as being made within

t he context of the disclosure. Mreover, both of them
are technically neaningful. This nmeans that the Board
has no reason to disregard one in favour of the other.

The application E2' (see colum 1, lines 1-9; colum 4,
lines 15-35; Figure 1) discloses an intravenous | ead
for use with a cardiac device inplantable beneath the
skin of a patient. The lead "includes" an inner stylet
coil 2, an outer electrically insulative jacket 3
coaxial with and overlying the inner stylet coil, and
an electrode 5 adapted to be coupled to the inplantable
cardi ac device. These el enents nmay be considered to be
part of the lead in agreenent with the appellant's
interpretation. As regards the electrode, it is forned
by the distal end of the inner stylet coil and has a
coil ed configuration for making substantially
continuous surface contact with inner wall surfaces of

an artery or vein after the |l ead body is fed into the
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artery or vein. Thus, the lead, in particular the inner
stylet coil, has a coiled section corresponding to the
el ectrode.

Hence, in agreenent with the appellant's interpretation,
t he Board concludes that the subject-matter of claim1l
of the patent as granted | acks novelty, having regard

to the application E2' for the designated Contracting
States DE, FR, GB, IT and NL (Article 54(3),(4) EPC)

Since the application E2' does not disclose an

i ntravenous |lead including the feature that the

el ectrode 5 overlies the outer electrically insulative
jacket 3, the subject-matter of claiml1l as anended
according to the respondent's auxiliary request is
novel over the application E2'.

| nventive step

| nventive step has to be assessed having regard to the
subject-matter of claim1l of the patent as granted for
the designated Contracting States other than DE, FR, GB,
T, NL, i.e. AT, BE, DK ES, SE, and also having regard
to the subject-matter of claim1l as amended accordi ng

to the respondent's auxiliary request.

The Board considers that document E3 represents the

cl osest state of the art pursuant to Article 54(2) EPC
The respondent, however, contested the relevance of
this docunment. In its view, since this docunent rel ated
to a different technical field concerning spinal
stinmulation | eads, a skilled person would not consider
it when assessing inventive step of the clained

subj ect-matter
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This view is not convincing because it does not
properly acknow edge the general teaching derivable
fromE3. This docunent (see Title; claiml;, Figures 1
and 2) discloses a "bionedical stinulation |ead"

i ncl udi ng an exposed el ectrode 12 and a | ead body 21
that conprises an inner stylet coil (conductor 23 in
the formof a helical coil) and an outer electrically
insul ating jacket (casing 21). The el ectrode is swaged
onto the |l ead body so that it is coaxial with and
overlies the casing (see page 6, lines 3-6). Since the
stinmulation lead is intended for inplantation in a
[iving body, inproved anchoring neans are provided,

whi ch do not traumatize the surroundi ng body tissue
(see page 1, lines 3-8; page 3, lines 2-5). In
particular, the |lead body is provided with tines 19
preventing | ead di sl odgenent. Mreover, it is preforned
into a helical configuration (helix 15) over a portion
of its length, the helix efficiently stabilizing the

| ead both along the axis of the lead and in a direction
perpendicular to it (see page 4, |lines 18-26; page 7,
lines 21-35). The helix may be used alone, i.e. wthout
the tines, or in conbination with them (see page 8,
lines 12-14 and 21-25). In any case, according to

page 8, lines 25-27, the helix formed in the | ead body
can be used to anchor "any" stinulation |ead. Although
the description of E3 presents all these features in
relation to a particul ar enbodi ment concerning a spinal
lead to be placed within the epidural space, it is
clear to the skilled reader that they are equally valid
for other explicitly nmentioned stinulation | eads such
as endocardi al electrodes and transvenous el ectrodes
(see page 2, lines 9-24 and 35-37).
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In summary, document E3 represents a pertinent state of
the art disclosing, in general, a bionedical
stinmulation | ead suitable for being used as an

i ntravenous | ead adapted to be coupled to an

i npl ant abl e cardi ac device inplantabl e beneath the skin
of a patient. In such a case, the helix 15 in the | ead
body woul d nmake substantially continuous surface
contact with inner wall surfaces of an artery or vein

after the lead body is fed into the artery or vein.

Now, with particular regard to the helix, i.e. the
coiled | ead section, docunent E3 (see page 5, lines 29-
33) teaches that the casing of the |lead body is
preferably fornmed of pol yurethane and the helix is
formed by noul ding the pol yurethane in a heated press.

Hence, the intravenous |ead according to claim1 both
of the patent as granted for the designated Contracting
States AT, BE, DK, ES, SE and of the respondent's
auxiliary request differs fromthe | ead known from
docunent E3 in that the inner stylet coil is coiled to
inmpart the formof the |ead coiled section to the |ead.

However, docunent E3 itself points to the fact the
other materials such as silicone rubber and ot her

nmet hods of form ng the helix nay be used. As far as the
pointer to the manufacturing nethods is concerned, it
can be understood as inplying nmethods other than

nmoul ding for elastically deform ng the casing so as to
obtain a coiled section of the | ead body but al so

nmet hods relying on structural parts other than the
casing and achieving the sane effect. Wth regard to
Figures 1 and 2, apart fromthe casing 21, the only
structural part of the |ead suitable to be preforned
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into a helical configuration is represented by the
inner stylet coil 23. Evidence for the fact that a
stylet coil can indeed be so shaped is provided by
docunent E10 (see colum 1, lines 3-10; colum 6

lines 33-36; Figure 1) relating to a coiled inplant for
an organ duct, in particular a blood vessel. The coiled
inplant is made of a wire coil or of a thernoplastic

t ube and, once placed in its position, makes continuous
surface contact with the inner wall of the duct or

vessel

In conclusion, for the aimof inparting a coiled
configuration to a section of the |ead, the clained
choice of the inner stylet coil represents an obvious
alternative to the other choice of the casing as
suggested by docunent E3. Moreover, it is noted that
the | eads according to claim1l and to docunent E3 do
not include other structural parts, apart fromthe
inner stylet coil and the casing, which m ght be used
for the said aim

3.4 Hence, the subject-matter of claiml of the patent as
granted for the designated Contracting States AT, BE
DK, ES, SE and the subject-matter of claim1l of the
respondent’'s auxiliary request do not involve an

i nventive step having regard to docunents E3 and E10.

0134.D



Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
R Schumacher G Davi es
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