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Summary of Facts and Subm ssi ons

0984.D

The appeal is directed against the decision dated

4 March 2002 to revoke European patent 0 646 092. The
patent as granted contains clains 1 to 14 directed to a
product and claim 15 directed to a process.

In its decision the Qpposition Division found that the
subject-matter of claim1 as granted | acked novelty
with respect to the disclosure of:

D4: "Introducing two piece alum nium aerosol cans",
Aer osol Age, March 1970.

In particular, it was of the opinion that the sole
illustration in D4 was of the can referred to in the
text and that, by application of a formula, equation
146a, taken from

D10: J.P. Den Hartog "Advanced Strength of Mterials",
MG aw Hi | | Book Conpany, 1952,

it could be shown that the critical pressure at which
the illustrated can would crush was considerably | ower
than that for a can described in the patent
specification as being in accordance with claim11. The
Qpposition Division also found that the subject-matter
of claim 15 as granted did not involve an inventive
step and that the subject-matter of respective clains 1
of first and second auxiliary requests |acked novelty
with respect to D4. During opposition the opponent had
argued that even if the subject-matter of claim1 as
granted were to be found novel, it would lack inventive

step with respect to the following prior art:
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D1: US-A-4 271 991.

The appell ant (patent proprietor) requested that the
deci sion be set aside and that the patent be naintai ned
as granted (main request) or in the alternative in
amended formon the basis of first, second and third
auxiliary requests filed with a letter dated 3 July
2002 and fourth, fifth, sixth and seventh auxiliary
requests filed with a letter dated 26 February 2004.
The respondent (opponent) requested that the appeal be
di sm ssed. Both parties filed auxiliary requests for
oral proceedings.

The Board sunmoned the parties to oral proceedings to
be held on 1 April 2004. In a communication pursuant to
Article 11(1) RPBA the Board set out points which it
consi dered woul d be of inportance in arriving at the
final decision but gave no provisional opinion. The
appel I ant announced in a letter faxed on 18 March 2004
that it would not be represented at the oral
proceedi ngs and requested that the Board decide the
case on the basis of the argunents present in the file.
In reply the respondent stated that its attendance at
the "oral hearing” would be "nmerely to rebut

stat enent s/ argunents nade by the Patentee during these
Proceedi ngs" and that it also would not be represented
at the oral proceedings. It requested the Board to

deci de on the basis of the witten subm ssions present
in the file and requested apportionnment of costs
incurred in preparation for the oral proceedings,
specifically the costs of flight tickets which were
unrecoverable as a result of the appellant's |ate



VI .

0984.D

- 3 - T 0435/ 02

notification of its decision not to attend the oral
pr oceedi ngs.

Wth a comuni cation dated 24 March 2004 the Board
infornmed the parties that the oral proceedings would be
hel d as planned. At the oral proceedings held 1 Apri
2004 neither party was present and the proceedi ngs were
held in their absence in accordance with Rule 71(2) EPC

Claim1l as granted (appellant's main request) reads:

"1. An aerosol dispensing can (10) for containing and
di spensing fluent materials by conpressed and/ or
liquefied gas, the can (10) conprising a generally
cylindrical wall (12) and containing propellant and
fluent material to be dispensed; the propellant and
fluent material not being separated by a barrier in the
can between them and, an aerosol dispensing valve (40)
wherein said valve (40) has a valve-orifice (84)
adapted to be opened to dispense a desired quantity and
rate of flow of fluent material and propellant in

sel ected spray or foamformin a manner such that the
can (10) will retain enough propellant pressure to
expel substantially all of the dispensable fluent
material in the can (10) characterized in that the can
(10) having a wall (12) of such a material and with
such a thickness that when the can (10) is
unpressuri zed, the can wall (12) is easily distortable
by normal finger pressure and is easily crushable by
nor mal hand pressure, but when the can (10) is
pressurized, the can (10) is rigid enough to not be
easily distortable and crushable by normal finger and
hand pressure.”
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Claim1 according to the first auxiliary request, which
is identical to the corresponding request in the
opposition procedure, differs fromthat of the main
request by the addition of the foll ow ng wording:

"wherein the can (10) also has a top (16) and a bottom
(14) which are joined to the can wall (12) and cl ose
the can (10); wherein the can (10) is of such side wall
(12), top (16) and bottom (14) construction that the
pressure of the selected propellant does not cause the
can (10) to exceed the regulatory distortion and burst

requirenents.”

Claim1 according to the second auxiliary request,
which is identical to the correspondi ng request in the
opposition procedure, differs fromthat of the main
request by the addition of the foll ow ng wording:

"wherein the can side wall (12), bottom (14) and top
(16) are of such thickness and the type and quantity of
propellant are selected so that the can (10) will not
permanently distort at 130°F or 54.4°C and will not
burst at one and one half times the pressure generated
by the propellant at 130°F or 54.4°C. "

Claim 1 according to the third auxiliary request
differs fromthat of the main request by the addition
of the follow ng wording:

"and wherein the thickness of the can wall is such that
the can (10), when pressurized to 100 psig or 689.5 kPa,
expands across the dianeter by at | east one and one

hal f thousandth of the diameter."
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The clains according to the main request and first,
second and third auxiliary requests also include an

i ndependent process claimhaving the subject-matter of
claim 15 as grant ed.

The clains 1 according to the fourth, fifth, sixth and
seventh auxiliary requests correspond to those of the
mai n, first, second and third auxiliary requests
respectively but w thout the independent process claim

The appellant's case in respect of the main request can
be summari sed as foll ows:

D4 is an article dating from 22 years before the
priority date of the contested patent and relating to

t he devel opnment of non-barrier aerosol dispensing cans
produced from al um nium by the DW process. The article
includes at the beginning an illustration of an aerosol
di spensing can indicating the dianmeter and thickness of
the wall. However, there is no suggestion that the
illustration is of an alum niumcan to which the text
refers and the skilled person woul d not understand that
to be the case. Indeed, the can allegedly disclosed by
D4 could not have been assenbl ed and was never put into
production. Mreover, D4 contains no indication of the
functional definitions in the characterising portion of
claiml as granted al though these woul d have been
surprising at the tine D4 was witten. The Opposition
D vision was wong to apply equation 146a from D10 in
conparing the can allegedly disclosed by D4 with a can
as defined in the clainms. The formula is not applicable
to a can of the type claimed and D4 contains too little

information regarding the material used. |In conclusion,
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D4 does not destroy novelty of the subject-matter of
claim1 according to the main request.

The subject-matter of claim1 according to the main
request noreover involves an inventive step.
Conventional w sdom over the years has been to increase
the pressure in aerosol dispensing cans to ensure

expul sion of all of the contents. In arriving at the
can according to claim1l the inventor discarded that
conventional wi sdomand arrived at a can which
neverthel ess satisfies regulatory requirenents. The
consi derabl e commerci al success enjoyed by the can is
an indication of the inventive effort involved in

arriving at the clained subject-matter

The respondent countered essentially as foll ows:

The text of D4 refers to a can of "211" dianeter, which
is the size shown in the illustration and there is no
reason why the skilled person would not understand the
illustration to be of the can described in the text.
The functional requirenents in claim1l are nerely an
alternative way of defining the wall thickness of the
can and it is not necessary that they be explicitly
nmentioned for there to be a disclosure of a can
fulfilling those requirenents. It was the appell ant
itself that introduced the equation 146a from D10 and
applied it to the respective cans of D4 and of the

pat ent .

| f the subject-matter of claim1l were found to be novel
it would not involve an inventive step.

"Li ghtwei ghting", i.e. reducing the material content of
cans, has been practised over many years and has
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resulted in beverage cans produced by the DW process
havi ng crushability characteristics simlar to those
defined in claim1. Devel opnent of aerosol dispensing
cans manufactured by the DW process has been hindered
by a nunber of factors but simlar "lightweighting”
efforts on such cans would result in the subject-matter

of claiml1l.

Neither party filed argunents in respect of the

auxiliary requests.

Reasons for the Decision

Mai n request

0984.D

D4 is an article in a technical journal relating to the
introduction in the USA of two-piece alum nium aerosol
di spensi ng cans manufactured by the "DW" (drawn and
ironed) process. In this process a flat circle of netal
is drawn into a cup-like shape and is then stretched to
provide a greater height and reduced wall thickness so
that the main body of the can is produced in one piece.
A cap which carries the valve is attached to the upper

portion of the wall.

On the right-hand side of the upper half of the first
page, beside the title of the article, is an outline
drawi ng of a two-piece aerosol dispensing can, the
upper end of the body being reduced in dianeter where a
cap is shown to be attached by a rolled edge. Mjor

di mensi ons such as outside diameter (2.604), overall

hei ght (7.000) and a wall thickness (0.008) are given
and the designation "207.5 x 211 x 604" is shown



0984.D

- 8 - T 0435/ 02

al ongside the outline of the can. It is clear in the
context of the disclosure, and uncontested between the
parties, that the dinensions are quoted in inches. The
drawi ng has neither a title nor a figure nunber and the
text contains no explicit reference to it. However,
there is a reference on page 46 to "the 211 di aneter
can" and it is stated in respect of the attachnment of
the cap both that the one-piece body is "necked-in at

t he open end" and that "the 211 dianeter can is necked
into the 207.5 size", all of which is consistent with
the drawi ng and the designati on contained therein. The
appel l ant argues that the skilled person would not
recogni se the figure as being an illustration of the
can described in the text. In particular, it argues
that the skilled person would be aware that an

alum niumwal | of 0.008" thickness would not be
suitable for attachnent of the cap. However, in the
Board's opinion both the presence of the single figure
in the article and the correlation between the text in
the article and the designation shown in the figure
woul d be sufficient to lead the skilled person to
understand that the figure illustrates the can to which
the text refers. Even if the skilled person would

i mredi ately recognise that difficulties may arise in
the attachnent of the cap to the body due to the

conmbi nation of the low wall thickness and the materi al
being alum nium in view of the fact that the article
relates to an innovative manufacturing process he woul d
not dismss the informati on as obviously incorrect. The
Board concl udes that an al um nium can having the

di mrensi ons shown in the figure was nmade available to
the public within the neaning of Article 54(2) EPC.
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However, as the appellant rightly points out, D4 is
silent in respect of the functional requirenent in
claiml that the can "has a wall of such a material and
wi th such a thickness that when the can is
unpressurized, the can wall is easily distortable by
normal finger pressure and is easily crushable by
normal hand pressure". This feature can only be

consi dered as having been nmade avail able to the public
if the can disclosed by D4 woul d necessarily exhibit

t hese characteristics. The Qpposition Division applied
t he equation 146a from D10 both to the can disclosed in
D4 and to a can described in the specification of the
contested patent and found that the critical pressure
at which the D4 can would crush would be 0.4 of that
for the can according to the patent. It concluded that
the can according to D4 fell wthin the scope of
contested claim1l. However, in the Board's view this
conclusion is not necessarily correct. Equation 146a
relates to the pressure at which a tube of infinite
length will crush when exposed to a uniform external
pressure. By contrast, an aerosol dispensing can is
relatively short conpared to its dianeter so that the
rigidity offered by the ends of the can may influence
the crushability of the walls, depending on the

rel ative values of length, dianeter and wall thickness.
In this respect the Board notes that the section of the
specification of the contested patent from which the
Opposition Division took dinensions in applying
equation 146a does not specify the length of the can.
Mor eover, the functional requirenents of the claimdo
not relate to the application of uniform external
pressure represented by equation 146a but to the

behavi our of the can when subjected to |ocalised
loading. It follows that it cannot be concl uded
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unanbi guously by the application of equation 146a that
t he can disclosed by D4 woul d satisfy the requirenments
defined in claim1.

The Board therefore concludes that the subject-matter
of claim1 is novel (Article 54 EPC)

The cl osest prior art for consideration of inventive
step is a conventional non-barrier aerosol dispensing
can as described in the preanble of contested claiml.
Such cans have a propellant of either conpressed or

i quefied gas. These conventi onal aerosol dispensing
cans are charged to initial pressures at room
tenperature of "about 621 to 965 kPa" in the case of
conpressed gas and "about 207 to 345 kPa" in the case
of liquefied gas (patent specification colum 2,
l[ines 12 to 18). At higher tenperatures the internal
pressures increase and at 54.4°C (130°F) conventi onal
aerosol dispensing cans charged with conpressed gas
typically contain a pressure of "690 to 1103 kPa"
(patent specification colum 5, lines 53 to 58).
Conventi onal aerosol dispensing cans having |iquefied
gas propellant exhibit even higher pressures at

i ncreased tenperatures. A conventional aerosol

di spensi ng can produced from steel having a di aneter of
52.4 mm woul d have a wall thickness of "0.0203 to
0.305 mt (patent specification colum 4, |ines 47

to 53).

It is acknowl edged in the patent specification that
sone states in the USA have requested a reduction in
t he amount of container material (colum 8, lines 19
to 22) and the aimof the contested patent is to
provi de a non-barrier aerosol dispensing can which
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all ows a weight reduction, thereby | owering the
mat eri al consunption and wei ght of waste (colum 1,
lines 9 to 12).

Aer osol di spensing cans are subject to safety

regul ations specifying limts in respect of distortion
and bursting. The United States Departnent of
Transportation (DOT) has a regulation that a can mnust

wi t hstand and not permanently distort at an internal
pressure equal to the equilibriumpressure of its
contents at 54.4°C and that this internal pressure may
not exceed 965 kPa (140 psig). There is a further

requi renent that the can may not burst at a pressure of
one and a half times the equilibrium pressure at 54.4°C.

Cans of generally simlar construction are known for
cont ai ni ng carbonat ed beverages. Devel opnent of these
cans has led to reductions in wall thickness, a process
called "lightweighting”, and it is acknow edged in the
patent specification that the resulting cans when they
are filled and sealed are essentially rigid under the
i nfluence of the internal pressure but when
unpressurised are easily distortable by normal finger
pressure and easily crushable by normal hand pressure,
as defined in present claiml1 (colum 3, line 54 to
colum 4, line 13). Typically, the wall thickness for
such a beverage can woul d be 0.127 nmm when produced
fromsteel. These cans contain a pressure of typically
310 kPa at roomtenperature, rising at el evated
tenperatures to a value of typically 655 kPa.

As acknow edged by the appellant a sim|l|ar process of
"lightwei ghting" has al so taken place in the field of
aerosol dispensing cans. D1 relates to a barrier
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aerosol dispensing can, i.e. one in which the
propellant and the fluent material are separated by a
barrier. Conventional barrier cans were charged with
propellant to a pressure of around 690 kPa (Dl colum 1,
lines 32 to 34) and when produced from steel would have
a wall thickness within the approximate range 0.2 to
0.3 nm (see D1 colum 4, line 42). Conparison with the
correspondi ng val ues for non-barrier aerosol dispensing
cans contained in the specification of the contested
patent, as set out under 2 above, shows broad
simlarity between the two types of can. The can
according to D1 when charged with conpressed gas is at
a pressure which is lower than is conventionally used
whereby the wall thickness of the container may be
reduced, in the case of nmetal to a thickness simlar to
that used for cans to contain beverages (colum 3,
lines 13 to 16), resulting in |lower usage of materi al
and |l ess waste (colum 2, lines 16 to 24) but
neverthel ess satisfying the sane DOT safety

requi renments as conventional cans. Specifically, D1

di scl oses pressures at roomtenperature up to 276 kPa
(see columm 4, lines 54, 55: "6 to 40 psig") and that
the can may be made of steel having a wall thickness of
0.076 to 0.178 mm (columm 4, line 42).

2.5 In view of the general trend to "lightweighting” and
particularly the acknow edged pressure within the USA
to reduce waste the skilled person would be expected to
expl ore the possibilities to reduce materi al
consunption in non-barrier aerosol dispensing cans. D1
is evidence that it was already known in the course of
"1ightwei ghting" barrier aerosol dispensing cans to
reduce both the charging pressure and the wall
t hi ckness whil st neverthel ess satisfying safety

0984.D
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regul ations. Furthernore, it follows fromthe above
menti oned information derivable fromDl and fromthe
pat ent specification that conventional barrier and non-
barri er aerosol dispensing cans are simlar in both
their dinensions and materials and are initially
charged to simlar pressures. In view of these
simlarities and the requirenent for both barrier and
non-barrier aerosol dispensing cans to satisfy the sane
safety regul ations the skilled person working with non-
barri er aerosol dispensing cans would al so reduce
chargi ng pressures, thereby permtting the use of |ower
strength walls. It is evident that in the selection of
simlar materials for a simlar duty the skilled person
would arrive at a simlar result and therefore at a can

having the characteristics defined in claiml.

The Board concludes that the subject-matter of claim1l
according to the main request does not involve an
inventive step (Article 56 EPQC)

First auxiliary request

0984.D

The subject-matter of claim1l according to this request
has the follow ng features additional to the subject-
matter of claim1l according to the main request:

- the can also has a top and a bottom which are joi ned
to the can wall and cl ose the can; and

- the can is of such side wall, top and bottom
construction that the pressure of the selected
propel |l ant does not cause the can to exceed the
regul atory distortion and burst requirenents.
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The first additional feature is evidently present in
the can according to the closest prior art. The second
additional feature is mandatory for any aerosol

di spensing can which is to be marketed and so cannot

establish an inventive step.

auxi liary request

The subject-matter of claim1l according to this request
has the follow ng features additional to the subject-
matter of claiml according to the main request:

- the can side wall, bottomand top are of such
t hi ckness and the type and quantity of propellant
are selected so that the can will not permanently
distort at 130°F or 54.4°C and wll not burst at one
and one half tinmes the pressure generated by the
propel l ant at 130°F or 54.4°C.

These features correspond to the requirenent of the DOT
regul ation, as set out in both the patent specification
and in D1. For the reason given above, conpliance with
statutory requirenments cannot establish an inventive

st ep.

Third auxiliary request

0984.D

The subject-matter of claim1l according to this request
has the follow ng features additional to the subject-
matter of claiml according to the main request:

- the thickness of the can wall is such that the can,
when pressurized to 100 psig or 689.5 kPa, expands
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across the dianeter by at |east one and one half
t housandt h of the dianeter.

5.1 The description of the specification includes an
exanpl e of a steel can according to the invention
(colum 4, lines 32 to 36). The can has a di aneter of
52.4 mm and a wall thickness not exceeding 0.165 mm It
is stated in colum 4, lines 42 to 46 that it wll
"expand outwardly by about ...0.076 - 0.152 mm under a
pressure of ...690 kPa". The value "0.076 mf
corresponds to 1.45 thousandths of the dianmeter. The
additional feature according to this request is
therefore nerely a paraneter which would result froma
steel can having a wall thickness which is |ess than or
equal to the maximum stated to satisfy the requirenents
of claim1l. The appellant has presented no argunments in
support of the existence of inventive step of this
feature and in the Board's view it is nmerely the result
of the normal work of the skilled person in specifying
t he construction of the can in accordance with its duty.

Fourth to seventh auxiliary requests

6. Claim1 in each of these requests corresponds to that
according to a respective one of the main, first,
second and third auxiliary requests. Since each of
those clains in the higher requests defines subject-
matter which is not patentable these | ower requests
al so cannot be al |l owed.

Request for apportionnent of costs

7. Article 104(1) EPC provides that each party to the
proceedi ngs shall neet the costs it has incurred

0984.D
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"unl ess a decision of ..a Board of Appeal, for reasons
of equity, orders ...a different apportionnent of costs
incurred during ...oral proceedings". In the present
case the respondent argues that a different
apportionment of costs would be equitable because the
appellant withdrew its request for oral proceedings so
| ate that the respondent had incurred costs which no

| onger coul d be recovered.

When in reply to the appellant's announcenment that it
woul d not be represented at the oral proceedings the
respondent announced that it also would not attend, it
stated that its attendance at the "oral hearing” would
have been "nerely to rebut statenents/argunents nmade by
the Patentee during these Proceedi ngs". However, not
only the appellant but also the respondent had fornerly
filed an auxiliary request for oral proceedings. The
respondent’'s request was worded "in the event that the
Appeal Board decides to overturn the decision of the
Qpposition Division the opponent requests oral
proceedings". At the tine the respondent filed its
request for oral proceedings it therefore wished to
attend themin order to ensure that the Board woul d not
overturn the decision under appeal wthout the
respondent having the opportunity to present its case
orally. Although the Board expressly informed the
parties that the oral proceedings woul d take place as
pl anned the respondent failed to attend. Contrary to

t he respondent’'s allegation its non-attendance was not
in response to the appellant's decision not to be
present but the result of a choice not to utilise the
opportunity which it had requested to present its case
orally. Under these circunstances it would not be
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equitable for the appellant to bear any portion of the
respondent's costs.

Or der

For these reasons it is decided that:

1. The appeal is dism ssed.

2. The request for apportionment of costs is refused.
The Regi strar: The Chai r man:

S. Fabi ani J. Gsborne

0984.D



