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Summary of Facts and Subm ssi ons

3079.D

The appel |l ant (patent proprietor) |odged an appea

agai nst the decision of the opposition division revoking
Eur opean patent No. O 487 086 (based on application

No. 91119877.8).

The opposition filed by the respondent (opponent) agai nst
the patent as a whol e was based on the grounds of

i nsufficiency of disclosure (Article 100(b) EPC) and | ack
of novelty and of inventive step (Article 100(a) EPC).

In the decision under appeal the opposition division
referred, inter alia, to the follow ng docunents

Dl: US-A-3 993 485

D3: EP-A-0 335 629

and held that claim 1l according to the main and the
auxiliary requests then on file did not involve an

inventive step (Article 56 EPC) with regard to the

di scl osure of docunents D1 and DS3.

In a comuni cati on acconpanyi ng sumrmons to oral
proceedi ngs the Board noted, inter alia, that the grounds
under Article 100(b) EPC had only been raised with regard
toclains 1 to 9 as granted directed to a vol une phase
hol ogram and that the anended cl ains according to the
appel l ant's requests then on file were derived from
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claims 10 to 21 as granted directed to a nethod of
produci ng a vol une phase hol ogram

Oral proceedings before the Board were held on
12 Novenber 2003 in the presence of both parties.

The appel | ant requested setting aside of the decision
under appeal and the mai ntenance of the patent as anended
according to the main or the auxiliary request filed
during the oral proceedings.

The respondent for his part requested that the appeal be
di sm ssed.

At the end of the oral proceedings the Board gave its

deci si on.

Caim1 according to the main request of the appell ant
reads as follows:

"1l. A nmethod of producing a vol une phase hol ogram havi ng
| arge difference of refractive index between antinodes
and nodes portion containing a step of exposing a

phot osensitive recording nmediumto irradiation, the

met hod conpri si ng:

a first step of preparing a photosensitive recording
medi um for form ng a hol ogram said nedium containing as
mai n constituents a radical - pol yneri zabl e nononer, a
cationi c-pol yneri zabl e nononer, a radical -pol yneri zation
initiator capable of initiating a polynerization of the
radi cal - pol yneri zabl e nononer by exposing the nmediumto
[ight within a wavel ength regi on where said radica
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pol ynerization initiator is photosensitive, and a
cationic-polynerization initiator capable of initiating a
pol yneri zation of the cationic-polynerizabl e nonomer by
exposing the nediumto light wthin a wavel ength region
where said cationic polynerization initiator is

phot osensitive, different fromthe wavel ength region in
whi ch the radical -polynerization initiator is

phot osensitive, wherein the radical - pol ynerization
initiator and the cationic-polynerization initiator are
not the sane,

a second step of exposing the nediumto an
interference pattern of coherent |aser light selectively
in antinodes regions by interference fringe within a
wavel ength regi on where only one of the radical -
pol ynmeri zabl e nononer and the cationi c-pol yneri zabl e
nmononer sel ectively polynerizes in the antinodes portion
for form ng a hol ogram and

athird step after the second step of exposing the
entire region of the nediumto light wthin a wavel ength
regi on where both of the radical polynerizable nononer
and the cationic-polynerizabl e nononer are polynerized in
t he nodes portion, respectively,
wherein the antinodes portion contains the radical -

pol yneri zed pol yner of the cationic-pol ynerized pol yner."

Clainms 2 to 9 are appended to claim 1.

The wording of the clains according to the auxiliary
request is not relevant to the present decision.

The argunents of the appellant in support of his requests
can be summari zed as foll ows:
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Contrary to the invention which requires the selective
pol ymeri zation of only one of the two nononers during the
first exposure step and of both nmonomers during the
second exposure step, the disclosure of docunent D1
relative to the use of two nononers having different
reactivities involves the polynerization of both nononers
during the first exposure step (colum 4, lines 14 to 17),
and the disclosure relative to the use of a nononer and a
zero-reactivity conponent involves the polynerization of
one single nononer during both exposure steps. In
addition, in docunent D1 only one initiator is used and

t he overall second exposure constitutes a nere freezing-
in or fixing of the polynerization process already
carried out during the first exposure step (colum 6,
lines 43 to 47); therefore, the docunent does not hint at
the different exposure wavel ength regi ons according to

t he cl ai mred net hod. The docunent nentions the use of a
second nononer polynerizing by a different nmechani sm
(colum 6, lines 59 to 62), but only in the context of
preventing phase separation (colum 6, lines 31 to 34 and
48 to 58) and the docunment does neither disclose nor
suggest the use of a second initiator or of different
exposure wavel ength regions. Contrarily to the hol ograns
produced according to docunent D1 and having in each
region a mxture of the two polyneric species (colum 4,
lines 30 to 35) and therefore a snooth gradient of
refractive index, the clained sequential selective

pol yneri zation and the underlying diffusion nmechani sm

| eads, as shown in the exanples of the patent
specification, to a hol ogram havi ng regi ons conposed of
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one single polynerized species and therefore having a

| arge refractive index nodul ati on.

The probl em sol ved by the clainmed nethod is therefore the
production of volune phase hol ograns having an i nproved
di fference of refractive index between nodes and

anti nodes regions and therefore inproved resolution and
diffraction efficiency. Docunent D3, however, does not
pertain to the formation of a refractive index gradient
or to the production of holograns, but to the formation
of photolithographic patterns by photocuring and

devel opi ng techni ques (page 6, lines 61 to 63). Thus,
docunent D3 does not address at all the problem
considered in the patent and the opposition division
foll owed an ex-post-facto anal ysis when considering the
conbi nati on of docunents D1 and D3.

The argunents put forward by the respondent are
essentially the foll ow ng:

The feature in anmended claim1l relative to the "large
difference of refractive i ndex" between the antinodes and
t he nodes regions of the hologramis rendered indefinite
by the use of the term"large".

Docunent D1 di scl oses the production of a hol ogram by

pol yneri zation of two nononers having different
reactivities and indicates in colum 6, lines 48 to 62

t hat the problem of the random phase separation during
pol yneri zation can be sol ved using two nononers that

pol ynerize following two different polynerization routes,
and in particular using a radical and a cationic
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pol yneri zabl e nononer. The skilled person would foll ow
this alternative approach and woul d obvi ously add the
appropriate initiator required for the polynerization of
t he cationic polynerizable nononer and woul d al so use a
selective irradiation as inplied by the use of two
nmononers that polynerize following two different

pol ynerization routes, thus arriving at the clained
subject matter. Therefore, the clainmed subject matter is
rendered obvious by the disclosure of docunent D1 al one.

Al ternatively, the disclosure of docunent D1 relating to
the use of a radical and a cationic polynerizable nononer
represents the closest prior art and the skilled person,
seeking to inplement the correspondi ng disclosure
relative to the polynerization of two nononers follow ng
di fferent polynerization nmechani snms, would arrive at the
cl ai med nmet hod by considering the disclosure of docunent
D3. This docunent has been classified in the sane | PC

cl ass as docunent D1 and the opposed patent, pertains to
pol yneri zation techni ques that can be used for different
purposes and in particular for the production of both

hol ograns and photoresi sts, and di scl oses the sel ective
and the subsequent full polynerization of a nedium
conprising a radical and a cationic polynerizabl e nononer
(abstract).

The fornul ation of the problemaccording to the

subm ssions of the patent proprietor is not supported by
the clai med subject matter. In particular, the feature
relative to the large difference of refractive index is
uncl ear and indefinite and cannot therefore be identified
as a distinguishing feature over the disclosure of
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docunent D1; otherw se, the issue of how such a | arge
refractive index difference can be achi eved shoul d be
addressed. Therefore, the problem solved by the clained
subj ect matter consists nerely in the provision of an

al ternative nethod of producing hol ograns. This
alternative nmethod, however, is arbitrary since it has no
particul ar effect on the method known from docunent DL.

Reasons for the Deci sion

1

3079.D

The appeal is adm ssible.

Mai n request - Conpliance of the anmendnents with the
requirements of Articles 123(2), 123(3) and 84 EPC

Caim1l of the main request is directed to a nethod of
produci ng a vol une phase hol ogram and results fromthe
conbi nati on of independent claim 10 as granted, directed
to a nethod of producing a volune phase hol ogram
according to claim1l1 as granted, with the features of the
vol unme phase hologramof claim1l as granted, the

resul ting conbination including additional features of

t he nethod according to the invention. During the ora
proceedi ngs the respondent did not dispute the

adm ssibility under Articles 123(2) and (3) EPC of the
amended features and, after due consideration of the
amendnments nade, the Board is satisfied that the
anmendnents in claiml1l and in dependent clains 2 to 9
according to the appellant's main request conply with the
requi rements of Articles 123(2) and (3) EPC
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During the oral proceedings the respondent submtted that
the feature of anmended claim1l relative to the "large
difference of refractive index" between antinode and node
portions is indefinite due to the relative neaning of the
term"large". This objection, however, relates by its
nature to Article 84 EPC which does not constitute an

adm ssi bl e ground of opposition under Article 100 EPC. In
addi tion, since present claim1l derives fromclaim10 as
granted and the objected feature was already present in
claim1 as granted and thus al so incorporated in claim10
as granted by virtue of the reference in the claimto
claim1l as granted, the objection raised by the
respondent under Article 84 EPC does not arise out of the
anmendnents but relates to a feature that was already
present in the patent as granted. For these reasons, the
Board is barred fromconsidering the objection raised by
t he respondent under Article 84 EPC (see "Case Law of the
Boards of Appeal" 4'" ed. 2001, chapter VI, section

C 10.2).

Notwi t hstandi ng the inadm ssibility of the objection

rai sed under Article 84 EPC by the respondent, and since
the interpretation of the objected feature may influence
t he assessnment of the opposition grounds invoked by the
respondent (see points 3 to 5 below), the Board notes
that according to the last two features of claim1, and
as supported by the disclosure of the patent
specification (see page 3, lines 12 to 15 and lines 23 to
28 and page 12, line 57 to page 13, line 2), the node
portions of the resulting hol ogramcontain a m xture of
pol yners of both the radical and the cationic polynerized
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type and the antinode portions contain a polyner of one
type. As acknow edged i n paragraph [0019] of the patent
specification, this polyner distribution in the antinode
and node portions determnes the difference of refractive
i ndex between the antinode and the node portions. The
actual value of this difference would, however, depend on
ot her features such as the relative proportion of the
constituents of the nmedium and the value of the
refractive index of the polyners resulting fromthe

pol yneri zation of the nononers. Since the claimdoes not

i npose any restriction on the latter features, in the
context of the clained subject matter the objected
expression "large difference of refractive i ndex between
anti nodes and nodes portion" is to be construed as
referring to the difference of refractive index between
anti node and node portions that can actually be achi eved
with the specific clained features and in particular with
the resulting polymer distribution specified in the claim

No ot her objection under Article 84 EPC was raised by the
respondent, and the Board is satisfied that the anmended
features of clains 1 to 9 according to the appellant's
mai n request neet the requirenments of Article 84 EPC

3. Mai n request - Gound for opposition under Article 100(b)
EPC
3.1 As already noted by the Board in the communication

acconpanyi ng the sumtmmons to oral proceedi ngs (see

point Il above), while the ground for opposition under
Article 100(b) EPC raised by the respondent during the
first-instance opposition proceedings only related to the

3079.D
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vol une phase hologram defined in clains 1 to 9 as granted,
the invention as defined in the clains anended by the
appel l ant during the appeal proceedings relates to a

nmet hod of produci ng a vol une phase hol ogram During the
subsequent oral proceedings the respondent did not

di spute this finding. The Board therefore concludes that
t he objection raised by the respondent under

Article 100(b) EPC during the first-instance opposition
proceedi ngs no |l onger applies to the invention as defined
inclainms 1 to 9 according to the appellant's main
request. Moreover, the Board has no doubts that the

pat ent as anended according to the main request discloses
the clainmed invention in a manner sufficiently clear and
conplete for it to be carried out by the person skilled
in the art.

During the oral proceedings, and in the course of the

di scussion on the issue of inventive step, the respondent
di sputed that the nethod of claim1l actually achieves a

| arge difference of refractive i ndex between anti node and
node portions as specified in the claim the objection
bei ng conditional on the Board construing the
correspondi ng feature as constituting a distinguishing
feature over the disclosure of docunent D1 (see point Vi
above). However, as it will becone apparent fromthe
foll ow ng di scussion on substantive patentability (see in
particular point 5.1.3 below), the achievenent of a |large
difference of refractive index between antinode and node
portions, interpreted as indicated in the second

par agraph of point 2.2 above, does not constitute per se
a di stinguishing feature over the nethod disclosed in
docunent D1 and for this reason there is no need to
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consider the adm ssibility, still less to assess the
validity of the objection raised by the respondent only
on a conditional basis.

Mai n request - Novelty

As it will be clear fromthe foll ow ng di scussion on

i nventive step, none of the docunents in the opposition
file, and in particular none of docunents D1 and D3
referred to by the parties during the appeal proceedings,
di scl ose a nethod of producing a vol une phase hol ogram
conprising all the features of the clained subject matter

Accordingly, as it has been undi sputed by the respondent
during the appeal proceedings, the subject matter of
claim1 anended according to the appellant's main request,
as well as that of dependent clains 2 to 9 appended
thereto, is novel over the prior art considered during

t he proceedings (Articles 52(1) and 54 EPC).

Mai n request - Inventive step

Cl osest prior art and distinguishing features of the
cl ai med subject matter

It has been undisputed by the parties that the cl osest
prior art is represented by the nethod of producing a

hol ogram of the vol une phase type disclosed i n docunent
Dl (abstract and colum 7, lines 64 to 68 together with
colum 10, lines 44 to 63). According to this nmethod, a
phot osensi tive nmedi um containing as nmain constituents two

conponents having different photopol ynerization
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reactivities is exposed to radiation, the exposure
process including a first exposure of the nmediumto an
interference fringe pattern of coherent |aser |ight

i nduci ng polynerization in the antinode regions foll owed
by a second exposure of the entire nmediumto radiation

i nduci ng the pol ynerization of the remaini ng nononers

present in the medium (colum 3, line 49 to colum 4,
line 38 and columm 6, lines 23 to 34 together with
colum 12, lines 3 to 9).

Docunent D1 di scloses a first approach in which the two
conponents are two different radical polynerizable
nmononers and the nmedi umincludes a radical polynerization
initiator (exanple | of Table I), and a second approach
in which the nmediumincludes a radical polynerizable
nmonomer as one of the two conponents and a radica

pol yneri zation initiator, the other one of the two
conmponents being a zero photopol yneri zation reactivity or
i nert conponent (exanples Il and Il of Table I).
Contrarily to these approaches, the nethod of claiml
according to the main request requires the use of a

radi cal and a cationic polynerizabl e nononmer together
with the respective radical and cationic polynerization

initiators.

The docunent proposes in addition a third approach

i nvol ving the use of a radical polynerizable nonomer and
a second nononer that polynerizes via a different route
and in particular via an ionic or epoxy type reaction
(colum 6, lines 48 to 62). However, this third approach
is only proposed as a possible course of action in the
context of the discussion of the problens associated with
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t he random phase separation of the conponents. This
proposal is certainly to be taken into consideration in
t he subsequent assessnent of inventive step but in view
of the rather specul ative character of the corresponding
di scussion (colum 6, lines 48 to 58) and of the untested
nature of the proposal made (colum 6, lines 59 to 62),
the Board considers that, contrarily to the respondent's
subm ssi ons, the proposed third approach does not itself
qualify, unlike the two other approaches di scussed and
exenplified in the disclosure of the docunent, as
realistic starting point for the objective assessnent of
the inventive step of the clainmed subject matter

according to the probl emsol uti on approach

According to docunent D1, the different photo-

pol ynmeri zation reactivities of the two conponents and the
di ffusi on mechani sm underlying the polynerization process
give rise to a concentration gradient in the resulting
pol yneri zed nmedium and thus to a difference in refractive
i ndex between the antinode and the node portions of the
medi um (colum 3, line 56 to colum 4, line 29). In
addition, while the node portions include polyners
resulting fromthe polynerization of the two nononeric
speci es, according to the results reported in the
docunent the portions of the nedium having a high
intensity exposure during the first exposure step, i.e.

t he antinode portions of the medium contain an excess of
pol ymer resulting fromthe polynerization of one of the
two conponents (colum 4, lines 7 to 17). The appel | ant
has submtted that the cl ainmed subject matter requires
the antinode portions to contain only one of the

pol yneri zed polyners and that this feature is not
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achieved in the nethod disclosed in docunent Dl. However,
t he diffusion nmechani smunderlying the nethod of docunent
Dl appears to be simlar, if not identical to that
underlying the clainmed nmethod (see page 3, lines 11 to 13
and lines 23 to 26 of the patent specification) and no
evi dence or detail ed argunent has been advanced by the
appel lant in support of the contention that the diffusion
mechani sm under!ying the cl ai ned nmethod would [ ead to one
of the polyners being excluded fromthe anti node portions
to an extent beyond that achi eved according to the nethod
of docunent Dl1. In addition, the appellant's subm ssions
in this respect are at variance with the [ arge index
changes observed in the hol ograns obtained with the

met hod di scl osed in docunent D1 and which require,
according to the authors of the docunent, that the
conponent having low reactivity is excluded fromthe
antinode portions (colum 4, lines 38 to 52). The Board
concl udes that the feature of the clainmed nethod relating
to the pol ynerization of both nononers in the node
portions is anticipated by the disclosure of docunent Dl
and that, in the absence of evidence or convincing
argunents to the contrary, the feature relating to the
anti node portions containing one of the two pol ynerized
conponents cannot be construed as distinguishing the

cl ai med net hod over the nethod disclosed in docunent DL.

In addition, since the distribution of the two

pol yneri zed conponents in the antinode and the node
portions according to the clained nethod is antici pated
by docunent D1 and since the clainmed subject matter does
not inpose any restriction on other features, such as the
relative proportion of the polynmers present in the
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resulting hologramor the values of the refractive index
of the polyners resulting fromthe polynerization of the
nmononers used in inplenenting the clained nethod, which,
as di scussed in the second paragraph of point 2.2 above,
woul d al so determ ne the difference of refractive index
bet ween t he anti node and node portions, the claimnethod
enconpasses enbodi nents that do not involve a difference
of refractive index between antinode and node portions
beyond the difference achi eved according to the nethod

di scl osed in docunent D1 (colum 4, lines 48 to 52 and
exanpl es). Thus, in the absence of evidence to the
contrary, it has to be concluded, as already anticipated
in point 3.2 above, that the clained feature relating to
the large difference of refractive i ndex between antinode
and node portions, construed as discussed in the second
par agraph of point 2.2 above, does not constitute a

di stingui shing feature of the clained subject matter over
t he di scl osure of docunent D1.

Wi |l e docunent D1 relies on the different photo-

pol yneri zation reactivities of the two conponents to the
exposure radiation used in the exposure process or, in
the limt, on the use of a photopol yneri zabl e conponent
and a zero-reactivity or inert conponent (see point 5.1.2
above), the clainmed nethod requires that the photo-
sensibility of the radical and the cationic

phot opol yneri zation initiators and the wavel ength regions
of the radiation used in the two exposure steps are such
that during the first exposure step only one of the two
nmononers i s polynerized and during the second exposure
step both the radical and the cationic polynerizable
nononers are pol yneri zed.
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It follows fromthe anal ysis above that the clai ned

met hod differs fromthe closest prior art represented by
t he approaches exenplified in docunent Dl (see

point 5.1.2 above, second paragraph) by the use of a
radi cal and a cationic polynerizable system each
conprising a respective pol yneri zabl e nononer and the
corresponding initiator (see point 5.1.2 above, first
par agraph) and by the features relating to the

wavel engt h- sel ecti ve exposure of the two pol ynerizable
systens (see point 5.1.4 above).

hj ective probl em

According to the appellant's subm ssions, the effect of

t he cl ai nred net hod over the nethod disclosed in docunent
Dl is the inprovenent in the difference of refractive

i ndex between the antinode and node portions of the

hol ogram and consequently the achi evenent of an inproved
resolution and diffraction efficiency. However, this

al l egation relies on features which, as discussed in
poi nt 5.1.3 above, cannot be considered to distinguish

t he cl ai med subject matter over the nethod disclosed in
docunent D1, the further alleged effects relating to the
resolution and the diffraction efficiency being al so
achieved in the nethod disclosed in docunent D1 (see
first sentence of the abstract and colum 1, lines 6 to
14 together with colum 9, lines 44 to 52). Consequently,
t he cl ai mred nmet hod enconpasses enbodi nents that do no
exhibit the inprovenents alleged by the appellant and for

this reason these inprovenents cannot be considered in
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formul ating the objective problem solved by the clained
subj ect matter.

In addition, none of the distinguishing features
identified in point 5.1.5 above supports the achi evenent
over the disclosure of docunent D1 of the renaining
advant ages and i nprovenents specified in the patent

speci fication such as the recording of the hologramin a
visible region or the durability and storage stability
characteristics of the resulting hol ogram (paragraph
[0092]).

In view of the above, and in the absence of evidence that
woul d support an additional technical effect over those
achi eved by the nethod of docunent D1, the objective
probl em sol ved by the distinguishing features identified
in point 5.1.5 above is restricted to the provision of an
alternative nmethod of obtaining a vol une phase hol ogram
having |l arge difference of refractive index between

anti node and node portions.

I nventive step

The skilled person seeking an alternative process to that
di scl osed in docunent D1 woul d have focused his attention
on the third approach proposed in docunent D1 and
considered in point 5. 1.2 above. This approach invol ves,
in addition to the radical polynerizable nononmer, the use
of an ionic or epoxy polynerizable nononmer as second
conponent which inplicitly enconpasses the pol ynerization
of the correspondi ng nononer follow ng a cationic

pol ynerization reaction. In addition, as submtted by the
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respondent, the photo-polynerization of the ionic or
epoxy pol ymeri zabl e nononer generally requires the use of
t he correspondi ng pol ynerization initiator and for this
reason it is obvious, if not inplicit, to use the
corresponding ionic or epoxy polynerization initiator.
However, neither the use of two nononers pol ynerizing
followng different routes nor the use of two different
pol ynmerization initiators constitute in the Board s view
a clear indication |leading the skilled person towards the
wavel engt h sel ective exposure of the nononers, still |ess
towards the sel ective exposure of only one of the
nmononers according to an exposure pattern and the
subsequent exposure of the remaining nononers as
submtted by the respondent. In addition, there is no
hint in docunent D1 that would |l ead the skilled person to
depart from applying to the proposed third approach the
specific technical teaching of docunent D1, i.e. from
selecting a radical and an ionic polynerizabl e nononer
havi ng different photo-polynerization reactivities and
then carrying out the exposure process as taught in the
docunent (see point 5.1.1 above). Thus, in the absence of
any indication to the contrary, the skilled person would
have had no incentive to contenpl ate goi ng beyond the
preci se teaching of docunent D1, still less to select the
corresponding initiators and the exposure wavel ength
regions so that only one of the nononers is selectively
pol ynmeri zed during the first of the exposure steps as
required by the clained subject matter.

The skilled person m ght well have considered to apply to
the proposed third approach the Iimt of the technique
taught in docunment D1 involving the use of a conponent
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havi ng zero photopol yneri zation reactivity (see abstract
and paragraphs bridging colums 6 and 7). This limt,
however, is consistently inplenented in docunent D1 by
means of an inert conponent, i.e. a conponent having zero
phot o- pol yneri zation reactivity within the wavel ength
regions of both the first and the second exposure steps.
In addition, the use of an inert second conponent would
not only fail to reproduce the clained nmethod but would
al so be at variance with the third approach itself
requiring the use of two conponents pol yneri zi ng
followng two different routes.

Thus, in the absence of any sufficient reason to presune
that the skilled person woul d have considered the

sel ective polynerization of only one of the nononers
during the first exposure step, the |line of argunent

foll owed by the respondent on the basis of the sole

di scl osure of docunent D1 failed to convince the Board.

5.3.2 According to an alternative |ine of argunent devel oped by
t he respondent, the skilled person seeking to inplenent
the third approach proposed in docunent D1 woul d have
| ooked for other sources of information and woul d have
consi dered docunent D3 the teaching of which would, as
al so mai ntai ned by the opposition division, render
obvi ous the clainmed subject matter.

Docunment D3 relates to a two-exposure process for
preparing photocured coatings, such as photoresists, in
whi ch a conposition containing a radical polynerizable
system and a cationic cure epoxy systemis exposed to a
first radiation which initiates reaction of one of the
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systens and i s subsequently exposed to a second radiation
which initiates reaction of the other one of the systens
(abstract). Thus, docunent D3, although classified in the
same | PC class (&3) as both docunent D1 and the
contested patent, nonetheless does not relate to the
production of holograns or the formation of patterns of
refractive index, but, as submtted by the appellant,
pertains exclusively to the formation of

phot ol i t hographi ¢ patterns by photocuring and devel opi ng
techni ques. In addition, none of the features of the
mechani smunderlying the formation of hol ographic or
refractive-index patterns according to docunent D1 are
addressed in docunent D3. For this reason, even assum ng
that the skilled person would have contenpl ated fol | owi ng
an alternative exposure process to that taught in
docunent D1, the Board considers that only hindsight

know edge of the clained invention would have drawn the
attention of the skilled person to docunent D3 and woul d
have led the skilled person towards the application of

t he exposure techniques disclosed in the docunent to the
exposure process disclosed in docunent Dl1. Therefore, the
appellant's Iine of argunent based on the conbination of
docunents D1 and D3 also fails to convince the Board.

Thus, docunments D1 and D3 do not, either alone or in
conbi nation, disclose or suggest the production of a
hol ogram conpri sing the sel ective polynerization of two
nmononers according to the clained subject matter. The
remai ni ng docunents in the opposition file are |ess
pertinent and the respective disclosure does not cal
into question the inventive step of the clainmed nethod.
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Accordingly, the subject matter of claim 1l according to
the main request as well as that of dependent clainms 2 to
9 appended thereto involve an inventive step (Articles
52(1) and 56 EPC).

Auxi liary request

In view of the positive conclusion reached by the Board

with regard to the set of clains as anended according to
the mai n request of the appellant, consideration of the

set of clains according to the auxiliary request is not

necessary in the present deci sion.

Further procedure - Adaptation of the description

The anended set of clains according to the main request
requi res consequential anendnents to the description, and
the Board considers it expedient in the circunstances of
the present case to exercise its discretion under

Article 111(1) EPC and to remt the case to the
departnent of first instance for further prosecution. In
adapting the description, care should be taken to anend
statenments and enbodi nents that are no longer fully
consistent with the subject matter now cl ai ned

(Article 84 EPC and Rule 27(1)(c) EPC), see in particular
par agraphs [0001], [0012] to [0014], [0016], [0034],

[ 0035] and [0093] of the patent specification. The
content of docunent Dl should al so be appropriately
acknow edged in the introductory part of the description
(Rule 27(1)(b) EPC).



- 23 - T 0430/ 02

8. In view of the foregoing, the patent can be nmaintained as
anended according to the appellant's nmain request
(Article 102(3) EPC), subject to the adaptation of the
description as indicated in point 7 above.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the order
to maintain the patent on the basis of

- claims 1 to 9 according to the main request filed
during the oral proceedings, and

- description to be adapted.

The Registrar: The Chai r man:

P. Martorana A G Klein
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