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Summary of Facts and Subm ssi ons

2627.D

The grant of the European patent No. 0 741757 in

the nane of The Procter & Ganbl e Conpany in respect of

Eur opean patent application No. 95 907 451.9, filed on

13 January 1995 and claimng priority of the US patent
application No. 188271 filed on 28 January 1994 was
announced on 24 May 2000 (Bulletin 2000/21) on the
basis of 7 clains.

| ndependent Clainms 1 and 4 read as foll ows:

"1.

A filmconprising a biodegradabl e copol yner,
characterized in that the bi odegradabl e copol yner
conprises at |least two randomy repeating nonomer
units wherein the first randomy repeating nonomner
unit has the structure

(o1, Q
[ e d]

L 1

t he second random y repeating nononer unit has the
structure

C3‘
-%o—&flcm—é%.

(3

wherein at |east 50% of the randomy repeating
nmononer units have the structure of the first
random y repeating nononer unit and wherein said
filmhas a nelt tenperature of from30°C to 160°C
and a crystallinity of from2%to 65% as neasured
by x-ray diffraction.
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An absorbent article conprising:

a) a liquid pervious topsheet;

b) a liquid inpervious backsheet conprising a

bi odegr adabl e copol yner, characterized in that the
bi odegr adabl e copol yner conprises at | east two
random y repeating nononer units wherein the first
random y repeating nmononer unit has the structure

oo d]
I

t he second nmononer unit has the structure

[

TO—CH —CH—¢ "]

T

sai d backsheet having a nelt tenperature of from
30°C to 160°C and a crystallinity of from2%to
65% as neasured by x-ray diffraction; and wherein
at | east 50% of the random repeati ng nononer units
have the structure of the first randomy repeating

mononer unit; and

c) an absorbent core positioned between the
t opsheet and the backsheet.™

Claims 2 to 3, and 5 to 7 were dependent on Clains 1

respectively.

On 22 February 2001, a Notice of QOpposition was filed
by Metabolix, Inc in which revocation of the patent in
its entirety was requested on the grounds of |ack of
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novelty and |lack of inventive step (Article 100(a) EPC)
of insufficiency of disclosure (Article 100(b) EPC) and
extension of subject-matter (Article 100(c) EPC)

The obj ections were supported inter alia by the
fol |l ow ng docunents:

Dl: Koyabashi, G et al, "Biosynthesis and
Characteri zation of Pol y(3-hydroxybutyrate-co- 3-
hydr oxyhexanoate) from G |s and Fats by Aerononas
sp. OL- 338 and Aeronomas sp. FA-440", Abstracts of
the 3rd International Scientific Wrkshop on
Bi odegradable Plastics and Pol yners; Novenber 9
(Tuesday)- 11 (Thursday) 1993; and

D1A: Koyabashi, G et al, "Biosynthesis and
Characteri zation of Pol y(3-hydroxybutyrate-co- 3-
hydr oxyhexanoate) from G |s and Fats by Aerononas
sp. OL- 338 and Aeronomas sp. FA-440", Bi odegradabl e
Plastics and Pol yners; 1994, pages 410-416.

By a deci sion announced orally on 14 February 2002 and
issued in witing on 7 March 2002, the Opposition
Di vision revoked the patent.

The decision of the Opposition Division was based on
claims 1 to 7 as granted as main request, on Cains 1
to 7 as submtted with letter dated 6 February 2002 as
first auxiliary request and on Clains 1 to 7 as

subm tted during the oral proceedings of 14 February
2002 as second auxiliary request.

| ndependent Clains 1 and 4 of the first auxiliary
request read as foll ows:
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A filmconprising a biodegradabl e copol yner,

characterized in that the bi odegradabl e copol yner
conprises at |least two randomy repeating nonomer
units wherein the first randomy repeating nonomer

unit has the structure

t he second random y repeating nononer unit has the

structure

C3‘
-%o—&flcm—é%.

(3

wherein at |east 50% of the randomy repeating
nononer units have the structure of the first
random y repeating nononer unit and wherein said
copolymer has a nelt tenperature of from30°C to
160°C and a crystallinity of from2%to 65% as
measured by x-ray diffraction, and wherein said
film has:

- a machine direction nodulus defined such that it
has a 1% secant-type nodul us above

6. 895x108 dynes/ cnf and bel ow 6. 895x10° dynes/ cnf
and;

- a 60°C nodul us of at |east 5.52x10’ dynes/cnf

An absorbent article conprising:

a) a liquid pervious topsheet;

b) a liquid inpervious backsheet conprising a
bi odegradabl e (sic) according to Cl aim1.
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c) an absorbent core positioned between the
t opsheet and the backsheet.™

Caim1l1l of the second auxiliary request differed from
Claim1 of the main request in that it had been

i ndi cated that the copolyner and the filmhad nelt
tenperature of from30°Cto 160°C and a crystallinity
of from2%to 65% as neasured by x-ray diffraction.

| ndependent Claim4 corresponded to Claim4 of the
first auxiliary request.

The Opposition Division revoked the patent on the
grounds that the main request and the second auxiliary
request violated the requirenments of Article 123(2) EPC
and that the first auxiliary contravened Article 123(3)
EPC.

According to the decision, Clains 1 and 4 of the main
request contained the features that the clainmed film
had a nelt tenperature of from30°C to 160°C and a
crystallinity of from2 to 65% as neasured by X-ray
diffraction, which were not directly and unanbi guously
derivable fromthe application as originally filed.

Concerning the first auxiliary request, the Qpposition
Division canme to the conclusion that the deletion in
Clains 1 and 4 of the features that the clained film
had a nelt tenperature of from30°C to 160°C and a
crystallinity of from2 to 65% as neasured by x-ray
diffraction resulted in a broader scope of protection
than that of the granted patent.
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Concerning the second auxiliary request in which the
features that the clainmed filmhad a nelt tenperature
of from30°C to 160°C and a crystallinity of from2 to
65% as neasured by x-ray diffraction had been
reintroduced in Clainms 1 and 4, the Opposition D vision
stated that this feature could not, as argued by the
Patent Proprietor in view of the decision G 1/93 (QJ
EPO, 1994, 541), be considered as a restriction of the
scope of protection, which did not provide a technical
contribution to the clainmed invention, since it was
clear fromthe patent that the nelt tenperature of the
filmitself provided a technical contribution.

A Notice of Appeal was filed on the 25 April 2002 by
t he Appellant (Patent Proprietor) wth sinultaneous
paynent of the prescribed fee. Wth the Statenent of
Grounds of Appeal filed on 5 July 2002, the Appell ant
mai ntained its main request, and submtted a new
auxiliary request. It argued essentially as foll ows:

(i) Concerning the main request:

(i1.1) The passages on page 16, lines 14 to 22 and

page 5, lines 1 to 3, denponstrated that the amendnents
made during the Exam ning procedure, i.e. indicating
that the claimed filmhad a nelt tenperature of from
30°C to 160°C and a crystallinity of from2 to 65% as
measured by x-ray diffraction, did not add subject
mat t er whi ch extended beyond the content of the
application as filed.

(1.2) The ranges of nelt tenperature and crystallinity
menti oned for the copolynmers were selected to allow the
easy processing into filnms. It thus followed that the
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nmelt tenperature and the crystallinity of the film nust
fall within this range.

(i.3) In fact, the melt tenperature and the
crystallinity of the filmnust sinply fall within the
cl aimed ranges w thout being identical to those of the
copol ymer used for its manufacture. The presence of
further conponents in the filmor the use of further
process steps would not affect the end result that the
filmexhibited a crystallinity and a nelt tenperature
within the ranges specified in Caim1l.

(ii1) Concerning the auxiliary request:

(ii.1) This request corresponded to the second
auxiliary request submtted at the oral proceedi ngs of
14 February 2002.

(ii.2) The adding before grant of an undi scl osed
feature which limted the scope of protection conferred
by the patent as granted would not be contrary to
Article 123(2) EPC if said features nmerely excl uded
protection for parts of the subject-matter of the

cl aimed invention as covered by the application as
filed.

(i1.3) In the present case the clains woul d have been
limted to filns conprising copolynmers having specific
melt tenperature and crystallinity and being further
limted to filns having a nelt tenperature and a
crystallinity in the sane ranges.

(ii.4) The technical contribution was brought by the
specific selection of the copolyners. The further
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[imtation in relation to the nelt tenperature and the
crystallinity of the filnms brought no technical
contribution, since the filns were limted to having a
crystallinity and a nelt tenperature within the ranges
specified for the copol yners.

(ii1.5) Thus, this further Iimtation qualified under
the case law G 1/93 as an amendnent whi ch did not
contravene Article 123(2) EPC.

Wth its letter dated 19 Novenber 2002, the Respondent
filed the follow ng docunents:

D9: Avella et al " Poly-D-(-)(3-hydroxybutyrate)/
pol yet hyl ene oxi de) bl ends: phase diagram therm
and crystallization behaviour"”, Polynmer, 1988,
Vol une 29, Cctober pages 1731 to 1737; and

D10: L.A Utracki "Polymer Alloys and Bl ends”, Hanser
Publ i shers, 1989, page 60.

It al so argued essentially as foll ows:

(i) Concerning the main request:

(i.1) The passage on page 16, lines 14 to 22 referred
only to the copolynmers not to the fil ms.

(i.2) It could not provide a support for the feature
that the clainmed filmhad a nelt tenperature of from
30°C to 160°C and a crystallinity of from2 to 65% as
measured by x-ray diffraction.
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(i.3) Specifying the nelt tenperature and the
crystallinity of one of the starting products used in
t he manufacture of a product, regardl ess of what other
conponents the product contained and how t he product
was produced, did not nean that the product itself
woul d have the sane properties.

(i.4) This was also well known to the skilled person
(cf. D9 and D10).

(i.5) The Appellant had argued that the other

i ngredients and the other steps used did not affect the
end result. However, the end result is clearly a film
or an absorbent article. This end result did not

excl ude conponents, such as plasticizers, which altered
the nelt tenperature and the crystallinity of the

copol yner .

(1.6) Thus, the main request did not conply with
Article 123(2) EPC

(ii) Concerning the auxiliary request:

(ii.1) The Cainms of the auxiliary request still
contained the feature that the clainmed filmhad a nelt
tenperature of from30°Cto 160°C and a crystallinity
of from2 to 65% as neasured by x-ray diffraction.
Thus, for the same reasons as the main request, it did
not conply with Article 123(2) EPC.

(ii.2) The Appellant could not also rely on the

decision G 1/93, since the physical properties of the
films provided a technical contribution.

2627.D
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In a comuni cation dated 14 May 2003 and annexed to a
sutmmons to Oral Proceedi ngs the Rapporteur presented

its provisional view concerning the allowability of the
main and the auxiliary request under Article 123(2) EPC.

Wth its letter dated 22 July 2003, the Appellant
submtted a set of 7 clains as new main request.

| ndependent Clainms 1 and 4 read as foll ows:

"1l. A filmconprising a biodegradabl e copol yner,
characterized in that the bi odegradabl e copol yner
conprises at |least two randomy repeating nonomer
units wherein the first randomy repeating nonomer
unit has the structure

(o1, Q
[ e d]

L 1

t he second random y repeati ng nononmer unit has the
structure

c 1
%c_eﬁ“’_w._@]l

(3

wherein at |east 50% of the randomy repeating
nononer units have the structure of the first
random y repeating nononer unit and wherein said
bi odegr adabl e copol yner has a nelt tenperature of
from30°C to 160°C and a crystallinity of from 2%
to 65% as neasured by x-ray diffraction.
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4. An absorbent article conprising:
a) a liquid pervious topsheet;
b) a liquid inpervious backsheet conprising a
bi odegr adabl e copol yner, according to Claim1l1, and
c) an absorbent core positioned between the
t opsheet and the backsheet.™

Claims 2 to 3 and 5 to 7 are dependent on Clains 1 and
4, respectively.

In its letter the Appellant argued essentially as
fol | ows:

(i) The clainms of the new main request corresponded
substantially to those as granted, but Caim1l had been
anended to indicate the nelt tenperature and the
crystallinity of the copolynmer and not of the film

(iit) I't was clear fromthe application docunents as
filed that the nelt tenperature and the crystallinity
indicated in Claim1 as granted were obviously those of
t he copol yners and not those of the film

(iii1) Thus, an obvious error had been nmade during the
exam nation of the application.

(iv) In view of the decision T 108/91 (QJ EPO 1994,
228), an anendnent to a granted claimto replace an

i naccurate technical statenment which was evidently
inconsistent with the totality of the disclosure of the
patent, by an accurate statenent of the technical
features involved did not infringe Article 123(3) EPC.
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(v) Thus, the replacenent of the nelt tenperature and
the crystallinity of the filmby those of the
copol ymers woul d not be contrary to Article 123(3) EPC.

Oral proceedings were held on 17 Septenber 2003.

At the oral proceedings, the Appellant, while relying
in substance to the submi ssions nade in its letter
dated 22 July 2003, presented additional argunents
whi ch may be sunmarized as foll ows:

(1) The feature in Clains 1 and 4 that the copol yner
had a nelt tenperature of from30°C to 160°C and a
crystallinity of from2 to 65% as neasured by x-ray
diffraction indication of the nelt tenperature, was
supported by the passage on page 16, lines 14 to 22 of
the application as originally filed. Thus, these C ains
nmet the requirenents of Article 123(2) EPC.

(2) I't was conceded that the Appellant had nade an
error when drafting the clainms, on which the grant of
t he patent was based.

(3) I't was, however clear, that the reference in the
granted Clains 1 and 4 to the nelt tenperature and the
crystallinity of the filmwas an inaccurate technical
statenment, which was inconsistent with the disclosure
of the patent, as shown by:

(3.1) alist of the properties of the fil mappearing on
page 8, lines 13 to 28 of the application as filed

whi ch nentioned neither its nelt tenperature nor its
crystallinity,
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(3.2) a statenment on page 11, lines 1 to 4 that
tenperatures up to 60°C m ght be experienced during
storage or shipping, which showed that the nelt
tenperature indicated for the filmin Caim11 was not
consistent wwth the requirenents set out for the filns
during storage or shipping, and

(3.3) the fact that the only reference to a nelt
tenperature of from30°Cto 160°C and a crystallinity
of from2 to 65% as neasured by x-ray diffraction in
the application as filed was to be found on page 16,
lines 14 to 22, which, however, only dealt with the
melt tenperature and the crystallinity of the

copol yner .

(4) Third parties would not have been m sled by the
wordi ng of the granted Clainms 1 and 4, and woul d have
under stood that what was defined in granted Clains 1
and 4 could not be that for which protection was
sought .

(5) I'n that respect, the Respondent (Qpponent), which
could be considered as the nost interested third party
had i ndeed read the granted clains as containing the
reference to the nelt tenperature and the crystallinity
of the copolyners and not of the filns, as shown by its
subm ssions in the paragraphs 3.1 (cf. points (e) and
(f) thereof), 8.6, and 12.1 of its Notice of Opposition
filed on 22 February 2001.

(6) It was thus clear that the facts of the present
case were conparable to those of the case dealt in the
decision T 108/91. The anmendnment nade in the new main
request anounted to the replacenent of an inaccurate
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techni cal statenent by an accurate statenment of the
technical features involved. Thus, in line with the
decision T 108/91, this anendnent would not infringe
Article 123(3) EPC

The Respondent, while relying on its previous
subm ssi ons, presented additional argunments which may
be summari zed as foll ows:

(a) It was clear that the properties of the filns were
not necessarily those of the copolynmer. Thus, the
amendnent made in Clains 1 and 4 of the new nmain
request resulted in a broadening of the scope of
protection.

(b) Third parties would i ndeed be affected by the
amendnment made, since now the clains would cover a film
having a nelt tenperature of 165°C or a crystallinity
above 65%

(c) As stated in the decision G 1/93, the ultinmate
responsibility for any amendnment of a patent
application renmained that of the Applicant. The fact
that such an amendnent might lead to the risk for the
Applicant of being caught in an inescapable trap and of
| osing everything could not override the interests of

t he public.

(d) The patent (cf. page 8, line 58 to page 9, line 7)
nmerely disclosed that the copolynmers should preferably
exhibit a nelt tenperature of from30°C to 160°C and a
crystallinity of from2%to 65% These preferable

features were not inconsistent with the essenti al

2627.D
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features set out in granted Claim1l for the nelt
tenperature and the crystallinity of the film

(e) The Patent Proprietor had clearly relied on the
properties of the film(crystallinity, nelt
tenperature) in its argunmentati on against the objection
of lack of novelty over the prior art cited, i.e. D1
and D1A (cf. letter of 10 July 2001 of the Patentee;
page 1, "presentation of the invention"; page 6,

lines 1 to 3).

(f) Furthernore, the inventor (M I|Isao Noda) had stated
in his declaration annexed to the letter dated

6 February 2002 of the Patentee, that the properties of
the copolyners (nelt tenperature, crystallinity) were
directly transposable to those of the clainmed fil ns.

(g) Thus, the properties indicated in granted Claim1l
for the films could not be considered as evidently

i nconsistent with the disclosure of the patent. Thus,
the present case was different fromthat of T 108/91

(h) The position of the Appellant had changed during

t he course of the proceedings. Wiile at the beginning
the nelt tenperature and the crystallinity of the
clainmed filnms were considered as unanbi guously deriving
fromthe original disclosure, they were further seen as
havi ng no techni cal nmeaning, and now finally as

resulting froman obvious error.

(1) There was however no obvious error in granted
Claim 1 and requesting the correction of an error under
Rul e 88 EPC at this stage of the proceedi ngs woul d
anount to an abuse of proceedings.
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(j) Furthernore, the correction proposed would lead to
an extension of scope of protection. However, according
to the Respondent relying on its interpretation of the
decision G 2/95 (QJ EPO, 1996, 555) correction of
errors nmust also neet the requirenments of Article
123(3) EPC.

The Appel |l ant requested that the decision under appeal
be set aside, and the patent be maintained according to
the Clains 1 to 7 headed "new main request” and fil ed
the letter of 22 July 2003.

The Respondent requested that the appeal be dism ssed.

Reasons for the Decision

1

The appeal is adm ssible.

Mai n request

2.2

2.2.1

2627.D

Wrding of daiml

Claim1 differs fromCaim1l as granted in that the
reference to the nelt tenperature and to the
crystallinity of the clained filmhas been del eted and
that it has been replaced by the indication of the nelt
tenperature and the crystallinity of the copol yner used
in the manufacture of the film

Al lowability of the nodification in Caim1:

Article 123(2) EPC
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(1) Claim1l is supported by Claim1 as originally filed in
conbination with the passage on page 16, lines 14 to 22
of the application as originally filed which define the
characteristics of the copolynmer for the purpose of
film processing.

(i) It thus follows fromthe above that Claim1l neets the
requirenments of Article 123(2) EPC.

2.2.2 Article 123(3) EPC

(1) The question of the allowability of the anendnent nade
in daim1l under Article 123(3) EPC boils down to the
guesti ons:

(i.1)as to whether the crystallinity and the nelt
tenperature of the filns are inevitably in the
sanme ranges as those defined for the
pol yhydr oxyal kanoat e copol yners whi ch have been

used for their manufacture, or

(i.2)as to whether, in view of the decision T 108/91,
t he replacement of the nmelt tenperature and the
crystallinity of the films by the nelt tenperature
and the crystallinity of the copolynmer used for
their manufacture represented the replacenent of
an inaccurate technical statenent, which was
evidently inconsistent with the totality of the
patent, by an accurate statenment of the technical

features invol ved.

(i) Concerning question (i.1) it is evident that the
crystallinity of a filmis not only dependent on the

2627.D
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(iv)

(v)

(vi)

(vii)

2627.D
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crystallinity of the copolyner used in the film
processing but also on the film processing conditions
such as processing tenperature, cooling rate or
stretching ratio.

Furthernore in view of the expression "a film
conprising a biodegradabl e copolymer” used in Claim1l
it is also clear that the copolynmer can be mxed with
ot her thernoplastic materials (cf. page 13, lines 11 to
14 of the application as filed) so that the
crystallinity and the nelt tenperature of the filmwll
al so be dependent on the properties of the other

t her nopl asti c resins added.

Thus, it is evident that a filmconprising a copol yner
having a nelt tenperature of 30°C to 160°C and a
crystallinity of 2 to 65%w Il not inevitably exhibit a
nmelt tenperature of from30°C to 160°c and a
crystallinity of from2 to 65%

By way of consequence, the answer to the first question
nmust be negati ve.

Concerning question (i.2), the crucial criterion set
out in T 108/91 for the allowability under Article
123(3) EPC of an anmendment of a granted clai mreplacing
an inaccurate technical statenment is that the

i naccurate technical statenment nust be evidently
inconsistent with the totality of the disclosure of the
pat ent .

In the Board's view this presupposes that the person
skilled in the art will inmediately recognize that the
statenment to be replaced in the claimis technically
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inconsistent with the totality of disclosure of the

pat ent .

Waile it is true that there is no formal counterpart in
the description of the patent for the indication of the
nmelt tenperature and the crystallinity of the film
this, alone, does not necessarily inply that the
statement in the granted claimis evidently technically
inconsistent with the totality of the disclosure of the

pat ent .

In this connection, while in granted Claim1, the nelt
tenperature and the crystallinity of the filmare
presented as essential features of the invention, the
val ues of the nelt tenperature and of the crystallinity
of the copolynmer are nerely presented as preferred
features in the description of the patent (cf. page 8,
line 58 to page 9, line 7), so that there is no

i edi ately evident technical inconsistency between

t hese features. For the sane reasons, the same

concl usion applies for the particularly preferred
features of the filnms nmentioned on page 5, lines 35 to
45 of the patent (cf. also section I X (3.1); above)

Nor could a technical inconsistency arise in view of
the statenment on page 6, lines 44 to 48 of the patent
(cf. also section I X (3.2) above) that under specific
storage or shipping conditions it would be inportant

for the backsheets to retain their integrity at
tenperature over 60°C, since, in view of the range of
nmelting tenperature of the clainmed film(i.e. from30°C
to 160°C), the granted Claim1l would inevitably
enconpass filnms neeting these additional but not

essential requirenents.
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It is further noted by the Board that the inventor,

M I1sao Noda, has stated in his declaration annexed to
the letter of 6 February 2003 of the Appellant that the
nelt tenperature and the crystallinity of the copol ymer
are directly transposable to those of the filns. Thus,
if no inconsistency was apparent for such a technically
qualified person (the inventor), it can hardly be
argued that the alleged inconsistency would have been

i medi ately evident for the skilled person who is an

artisan of nornmal skill.

It thus follows that the second question nust al so be
answer ed negatively.

As a consequence fromthe above, the nodification nade
in daim1l of the main request contravenes Article
123(3) EPC.

When trying to justify the replacement of the nelt
tenperature and the crystallinity of the film by those
of the copolyner, the Appellant has submitted that the
former statenment was the result of an obvious error
made during the exam nation of the application but has
at no point presented a request for a correction under
Rul e 88 EPC.

Nevert hel ess, the Board deens it appropriate to deal
with the allowabilty of the nodification, if it would
have been presented as a correction under Rule 88 EPC,
to the extent that this issue was a subject of

di scussion at the oral proceedings (cf. section I X (j),
above).
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Rul e 88 EPC.

The Respondent has submitted that a correction in a
granted clai mmnust al so neet the requirenments of
Article 123(3) EPC and has referred in that respect to
t he decision G 2/95.

In the Board's view, the reference nade by the
Respondent to the decision G 2/95 is not appropriate,
since the latter only relates to the allowability of
t he substitution of conplete docunents formng an
application by way of a correction under Rule 88 EPC.

Decision G 2/95, however, refers to the Opinion G 3/89
(A3 EPO, 1993, 117), which indeed deals with the
correction of the parts of a European patent
application or of a European patent.

According to the Opinion G 3/89, a correction is a
speci al case involving an anendnment within the neaning
of Article 123 EPC (cf. point 1 of the reasons for the

Opi ni on) .

As further stated in G 3/89 (point 4 of the reasons for
t he Qpinion), since a correction adm ssible under

Rul e 88, second sentence, EPCis of strictly
declaratory nature (i.e. the corrected information
nerely expresses what the skilled person would have
derive fromthe whol e European patent application as
filed), it does not infringe Article 123(2) EPC. The
Opi ni on does not, however, nmake any explicit reference
to Article 123(3) EPC



2.5.6

(i)

(i)

2.5.7

2.5.8

2.5.9

2.5.10
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As pointed out in G 3/89 (points 5 and 6 of the reasons
for the Opinion), a correction under Rule 88, second
sentence, EPC is allowabl e when:

there is such an obvious error that a skilled person is
in no doubt that this information is not correct and,
consi dered objectively, cannot be neant to read as such;
and

it is inmediately evident that nothing el se woul d have
been i ntended than what is offered as the correction.

In the present case, although the person skilled in the
art may di scover a |lack of support in the description
for the features concerning the nelt tenperature and
the crystallinity of the filmincorporated in granted
Claim1, this lack of support is not necessarily an

indication for an error in Caiml.

On the one hand these features are not inconsistent

with the remaining part of granted Claim1l and, on the
ot her hand, as shown above in points 2.2.2(ix), 2.2.2(x)
and 2.2.2(xi), not evidently (i.e. obviously)
inconsistent with the disclosure of the patent.

Thus, it is doubtful whether Claim1l contains an
obvious error, and for this reason alone a correction
woul d be ruled out (cf. G 3/89, point 5 of the reasons
for the Opinion).

Summi ng up, the nodification made in Caim1l of the
mai n request contravenes Article 123(3) EPC and, even
if considered as a correction it would not fulfil the
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requirenents for correction of an error under Rule 88
EPC.

3. It thus follows that Claim1 and, hence, the nmain
request as a whole are not all owabl e.

4. Since the main request, which is the only request of
the Appellant, is not allowable, the appeal nust be
di sm ssed.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

E. Gorgnmaier R Young
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