BESCHVWERDEKAMVERN  BOARDS OF APPEAL OF CHAMBRES DE RECOURS
DES EUROPAI SCHEN THE EUROPEAN PATENT DE L’ OFFI CE EUROPEEN
PATENTAMTS OFFI CE DES BREVETS
Internal distribution code:
(A) [ ] Publication in QJ
(B) [ ] To Chairnmen and Menbers
(O [X] To Chairnen
(D) [ 1 No distribution
DECI S| ON

of 28 Cctober 2003
Case Nunber: T 0391/02 - 3.3.6
Application Nunber: 96925294. 9
Publ i cati on Nunber: 0839179
| PC. C11D 3/ 20
Language of the proceedi ngs: EN

Title of invention:
Concentrated, water dispersible,
conpositions

Appl i cant:
THE PROCTER & GAMBLE COMPANY

stable, fabric softening

Opponent :

Headwor d:

Princi pal sol vent/ PROCTER AND GAMBLE
Rel evant | egal provisions:

EPC Art. 56

Keywor d:

"I nventive step (no): selection
solvents for achieving a result
art obvious to try"

Deci si ons cited:
T 0020/ 81

Cat chword

EPA Form 3030 06. 03

of conbi nati ons of known
al ready known fromthe prior



Européisches European Office européen

0) Patentamt Patent Office des brevets

Beschwerdekammern Boards of Appeal Chambres de recours

Case Nunber: T 0391/02 - 3.3.6

DECI SI ON
of the Technical Board of Appeal 3.3.6
of 28 Cctober 2003

Appel | ant ; THE PROCTER & GAMBLE COVPANY
One Procter & Ganble Pl aza
G nci nnat i
Ohi 0 45202 (US)

Representati ve: Morel l e, Evelyne Charlotte Isabelle
N. V. Procter & Ganble Services Conpany S. A
Tensel aan 100
BE- 1853 Stronbeek- Bever (BE)

Deci si on under appeal : Deci sion of the Examining Division of the
Eur opean Patent O fice posted 9 Novenber 2001
refusi ng European application No. 96925294.9
pursuant to Article 97(1) EPC

Conposition of the Board:

Chai r man: P. Krasa
Menmber s: L. Li Voti
M -B. Tardo-Di no



- 1- T 0391/ 02

Summary of Facts and Subm ssi ons

This appeal lies fromthe decision of the Exam ning
Division to refuse European patent application

No. 96 925 294.9, relating to an aqueous fabric

sof teni ng conposition

1. In its decision, the Examning Division, referring to
docunent

(1): EP-A- 0296995,

found that the clained subject-matter |acked an
inventive step in the light of the teaching of this
docunent .

L1l An appeal was filed against this decision.

The Board expressed its provisional opinion in a
comuni cation dated 23 June 2003 as annex to the

summons to attend oral proceedings.

The Appellant was informed inter alia that

- docunent (1) suggested the use of alcohols,
pol yol s and ethers and m xtures thereof for
preparing a clear and stable concentrated fabric
sof teni ng conposition conprising ester quats and a
l[imted anpbunt of solvents, which conposition did

not gel upon dilution in water;

- sone of the solvents preferably used in docunent
(1), e.g. n-propanol, had a C ogP according to the
present application and had no centre of symetry;

0010.D



0010.D

- 2 - T 0391/ 02

it would have thus been obvious for the skilled
person to try various conbi nati ons of known

sol vents belonging to the general classes

i ndi cated in docunent (1), e.g. conbinations of
solvents having a CogP within the range of
present claiml1l with solvents outside this range
and e.g. specifically used in that docunent, in
order to test their suitability for obtaining

cl ear, stable conpositions;

the sinple selection of conbinations of known
solvents for achieving a result already known from
the prior art did not appear thus to anmbunt to an

i nventive step.

During the oral proceedings held before the Board on 28
Cct ober 2003 the Appellant filed an anended set of 4
clainms to be considered as the only request.

Claim1 of this request reads as foll ows:

"1. An aqueous, stable, fabric softener conposition

conpri si ng:

A

from15%to 70% by wei ght of the conposition of a
fabric softener active selected fromthe group
consi sting of:

1. sof tener having the fornul a:

(Rig-m- N\ - HCH2)n- Y- R hm H xt)
¢))
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wherein each R substituent is a short chain G-Gs
preferably C;-GC; al kyl or hydroxyal kyl group, e.g.

met hyl (nost preferred), ethyl, propyl, hydroxyethyl
and the |ike, benzyl, or m xtures thereof; each mis 2
or 3; each nis fromlto 4; each Yis -O(OGC or -
C(O-0O; the sumof carbons in each R', plus one when Y
is -O(OC, is G-Cyp, preferably Ciy-Co, but no nore

t han one YR' sum being |ess than 12 and then the ot her
YR' sumis at least 16, with each R' being a |ong chain
Cs- G2(or G- Go1) hydrocar byl or substituted hydrocar byl
substituent, preferably G- Go(or G- Cig)al kyl or al kenyl,
nost preferably Ci,- Cig(or G- CGy)al kyl or al kenyl and
where, when said sumof carbons is Ci-Cig and R' is a
strai ght chain al kyl or al kenyl group, the |odine Val ue
(hereinafter referred to as 1V) of the parent fatty
acid of this R group is preferably from40 to 140, nore
preferably from50 to 130 and nost preferably from 70
to 115 (as used herein, the lodine Value of a "parent”
fatty acid or "corresponding” fatty acid is used to
define a | evel of unsaturation for an R' group that is
the sane as the |l evel of unsaturation that would be
present in a fatty acid containing the same R group);
and wherein the counter-ion X can be any softener-
conpati bl e ani on, preferably chloride, brom de,

nmet hyl sul fate, sulfate and nitrate, nore preferably
chloride; wherein each of Rand R' is optionally
substituted with al koxyl and hydroxyl groups;

2. sof tener having the fornul a:
RBKCFb\\

; L CHCHN(#Rg|| XM
R-Y

@
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and
3. m xtures thereof;

B. from1l0%to | ess than 40% by wei ght of the
conposition of one or nore principal solvents
having a CogP of fromO0.15 to 0.64 and an
asymmetric structure; solvents selected fromthe
group consisting of 2,2,4-trinmethyl-1,3, -
pent anedi ol ; the ethoxyl ate, diethoxylate, or
triethoxylate derivatives of 2,2,4-trinethyl-1, 3, -
pent anedi ol and/or 2-ethyl-1, 3- hexanedi ol can be
used at levels that would not be sufficient to
produce a cl ear product; wherein said principal
solvent is selected fromthe group consisting of
1, 2- but anedi ol , 2,3-dinethyl-; 1,2-butanediol,
3,3-dinethyl-; 2,3-pentanediol, 2-nethyl-; 2,3-

pent anedi ol , 3-nethyl-; 2,3-pentanediol, 4-nethyl-;
2, 3-hexanediol ; 1, 2-butanediol, 2-ethyl-; 1, 2-
pent anedi ol , 2-nethyl-; 1,2-pentanediol, 3-nethyl-;

1, 2-pentanediol, 4-nethyl-; 1,2-hexanediol; 2,2, 4-
trimethyl -1, 3, -pentanediol; the ethoxyl ate,
di et hoxyl ate or triethoxylate derivatives of
2,2,4-trimethyl -1, 3, -pentanediol; 2-ethyl-1, 3-
hexanedi ol ; and m xtures thereof;
C. from1l%to 10% of | ow nol ecul ar wei ght water -
sol ubl e sol vents selected fromthe group
consi sting of ethanol; isopropanol; propyl ene
gl ycol; 1, 3-propanedi ol ; propyl ene carbonate; and
m xtures thereof;
D. t he bal ance bei ng water,
wherein the nolar ratio of said principal solvent to
said fabric softener active is not |less than 3."

0010.D
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Dependent clainms 2 to 4 relate to specific enbodi nents
of the claimed conposition.

V. The Appel lant has submitted in witing and orally
during oral proceedings inter alia that

- docunent (1) deals with a simlar technica
probl em as the present invention but teaches to
use a water-soluble solvent in conmbination wth a
wat er - sol ubl e cationic conpound in order to
overcone the viscosity and formnul ati on probl ens
encountered in concentrated softening conpositions;

- t he techni cal problem underlying the present
application is thus to be seen as the provision of
conpositions having properties simlar to those of
docunent (1) w thout requiring a water-soluble
cationic compound and anounts of water-sol uble
vol atil e solvents greater than 10% by wei ght;

- this specific problemhas been sol ved by sel ecting
a narrow and wel |l defined solvent system
cont ai ni ng specific asymetric solvents not
suggested in the prior art instead of the water-
sol ubl e cationic compound of document (1); the
sel ected asymmetric solvents having a specific
Cl ogP performfurthernore better than simlar
sol vents having a C ogP outside the clained range;

- the clained subject-matter involves thus an

i nventive step.

A/ The Appel |l ant requests that the decision of first
i nstance be set aside and that a patent be granted on

0010.D
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the basis of the clains 1 to 4 filed during oral
pr oceedi ngs.

At the end of the oral proceedings the chairnman
announced the decision of the Board.

Reasons for the Deci sion

0010.D

The Board is satisfied that the clains filed during
oral proceedings neet the requirements of Articles 84
and 123(2) EPC and that the clained subject-matter is
novel over the cited prior art.

Since the appeal fails on other grounds further details

are unnecessary.

| nventive step

The present application and, in particular, the
subject-matter of claim1, relates to an aqueous,
stabl e, fabric softener conposition conprising 15 to
70% by wei ght of a specific fabric softener conprising
ester groups (hereinafter referred to as "ester quat"),
10 to |l ess than 40% by wei ght of a selected principal
sol vent chosen fromthe group of hexanedi ol and

oct anedi ol isomers, which principal solvent is
conprised at a nolar ratio to the fabric softener of at
least 3 to 1; 1 to 10%of a selected | ow nol ecul ar

wei ght wat er-sol ubl e sol vent; and water

As explained in the present application, concentrated
fabric softening conpositions are fornulated with high
anounts of solvents in order to provide a clear product;
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however, such conpositions tend to gel or precipitate
at lower tenperatures or to solidify or gel upon
addition to rinse water (page 1, lines 16 to 27).

Mor eover, sone of the solvents used in such
conpositions, such as isopropanol, are volatile and
therefore provide a strong odour to the conpositions
and are not very effective too (see page 23, lines 14
to 15).

In the description of the application the goal of the
invention is seen as the provision of such a
concentrated softening conposition conprising a reduced
amount of |ess than 50% by wei ght of solvents (page 1,
lines 30 to 32) and especially a reduced anount of

vol atil e solvents providing a bad odour (page 23,

lines 6 to 7).

The Board, in agreenent with the decision of first
instance and with the Appellant, considers therefore
docunent (1) as the best starting point for eval uating
inventive step, since this docunent deals successfully
with the problem of providing a clear and stable
concentrated fabric softening conposition conprising
ester quats and a limted anount of |ess than 50% by
wei ght of sol vents, which conposition does not gel upon
dilution in water (see page 2, line 62 to page 3,

line 17 and page 3, lines 23 to 40).

The conpositions disclosed in this docunent differ from
the subject-matter of claim1 of the present
application insofar as they conprise a different

sol vent m xture.
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The fact that the conpositions of document (1) conprise
necessarily a water-sol uble cationic conpound does not
amount instead to a further technical difference, as

t he conpositions of present claim1l can also conprise
such compounds, which are regarded as suitable

di spersing agents (see whole page 81 of the present
appl i cation).

Mor eover, as indicated by the Board during oral

proceedi ngs, docunent (1) discloses in its exanple 7, a
conposition differing fromthe subject-matter of

present claiml only insofar as it conprises 11% of

i sopropanol instead of no nore than 10% and does not
conprise the selected principal solvent; this known
conposition has a | ow viscosity and does not gel upon
addition to cold water and therefore solves already the
above nentioned technical problens.

The Appel l ant has defined the technical problem
underlying the present invention during oral
proceedi ngs as the provision of conpositions having
properties simlar to those of document (1) w thout
requiring a water-soluble cationic conpound and an
amount of water-soluble volatile solvents greater than
10% by wei ght .

As regards the partial technical problemof providing a
stabl e concentrated conposition wi thout a water-soluble
cationic conmpound, the clainmed conpositions can
conprise instead such water-sol uble cationic conpounds
as explained in point 2.1 above. Therefore, not every
enbodi ment of the clainmed subject-matter can be

consi dered to have solved the partial technical problem
nmenti oned above.
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The Board concludes that this partial technical problem
nmust thus be di sregarded (see, for exanple, T 0020/81,
Q) EPO 1982, 217, point 3 of the reasons for the
deci si on).

The techni cal problemunderlying the clained invention
has thus to be refornmulated in nore sinple terns as the
provi sion of a conposition having properties simlar to
t hose of docunent (1) but requiring a | ower anmount of

wat er -sol ubl e vol atil e sol vents.

The Board has no doubts that the clained conpositions
sol ve the above nentioned technical problem

2.3 According to the teaching of docunent (1) the softening
agent can be conprised in anounts of 10 to 50% by
wei ght and the solvent in amounts of 2 to 35% by wei ght
(page 3, lines 27 to 36). Moreover, such a solvent has
to be sel ected anong the general classes of al cohols,
pol yol s and ethers and m xtures thereof and, preferably,
from i sopropanol, isobutanol, n-propanol, nethyl-2-
pent anedi ol -2,4, which is a hexandiol isoner, and
others (page 6, lines 33 to 36).

Therefore, the Board finds that it was obvious for the
skilled person, follow ng the teaching of docunent (1),
to use the specific solvents nmentioned above as well as
m xtures thereof and to try also structurally simlar
sol vents such as ot her hexandi ol isoners, e.g. nethyl-
2-pentanediol -2,3, which is one of the solvents
selected in present claim1. Therefore, it was al so
obvious to try m xtures of such solvents, e.g. mxtures

with the preferred isopropanol, in anmounts in

0010.D
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accordance with present claiml1, e.g. up to 10% of

i sopropanol and an anmount greater than 20% of the
hexandi ol solvent. The nolar ratio required by present
claim1 would thus be automatically conplied with by
sel ecting the concentrations suggested in docunent (1),
for exanple by using equal or greater anounts of the
hexandi ol sol vent as conpared with the softening ester
quat .

The Appellant has argued that only the selected
solvents of claim1l could bring about the desired
results, whilst solvents |ike isopropanol and nethyl - 2-
pent anedi ol -2,4 (specifically cited in docunment (1))
wer e consi dered as inoperable (see e.g. page 23,

line 13; page 26, sixth line fromthe bottom page 60,
lines 15 to 16 and page 60, line 39 to page 61

line 12).

The Board remarks that this teaching contradicts at

| east partially the teaching of docunment (1), which
shows that the problem underlying the present
application can be solved by using solvents declared as
i noperable in the present application.

Moreover, the list of operable and inoperable isoners

in the present application appears to have been defined,
as suggested by the Appellant during oral proceedings,

on the basis of the test described on page 24, i.e. by
carrying out the described test on a conposition
conprising 27% of a specific softener, 16 to 20% of a
princi pal solvent and 4% of ethanol. This conposition,
however, is in the Board' s view not representative for

t he whol e range of clainmed conpositions, which

enconpass e.g. conpositions conprising cationic
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di spersing agents and no ethanol (such as those
preferred in docunment (1)) or conprising mnor anmounts
of softeners, e.g. 15% by weight, or greater amounts of
solvents in a range of up to |less than 40% of principa
solvent and up to 10% of water-soluble solvent. It is
thus to be expected that a simlar test carried out
with a |l ower anount of softeners and hi gher amounts of
solvents within the limts of claiml would lead to
different results. In such a case the solvents

consi dered "i noperabl e" under the test disclosed on
page 24 coul d becone "operable" under the nodified test.

The Appel l ant has thus not provided any convincing

evi dence that the whol e range of conpositions selected
in claiml would possess other, e.g. superior,
properties than the conpositions specifically suggested
in docunent (1).

Therefore, in the Board's judgenent, the |ist of

oper abl e and i noperabl e solvents reported in the
present application and thus the selection of solvents
of present claiml1l is arbitrary and does not provide a
technical teaching relating to effects unexpected in

view of the prior art.

For these reasons, the Board concludes that it was
obvious for the skilled person to try, follow ng the
teachi ng of document (1), m xtures of isopropanol and
of methyl pentanediol isoners as required in present
claiml in order to provide alternative concentrated
sof teni ng conpositions having the properties required
by docunent (1).
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Therefore, the sinple selection of conbinations of
known solvents for achieving a result already known
fromthe prior art cannot be considered to anmount to an
i nventive step.

The subject-matter of clainms 1 to 4 |acks thus an

i nventive step.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Rauh P. Krasa
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