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Summary of Facts and Subm ssi ons

Eur opean Patent No. 0 728 232, granted on application
Nr. 95900222.1, was revoked by the Opposition D vision
by deci si on announced on 21 January 2002 and posted on
14 February 2002. It based the revocation on the
finding that the subject-matter of claim1l of the
patent as anended in the opposition proceedi ngs | acked
inventive step with respect to the conbination of
teachi ngs derivable from

D3: Brochure: Heberl ein Maschi nenfabri k AG "Luftbl as-
Texturierung" pages 1-1 to 1-4, January 1991, and

D2: EP-A-0 367 938.

1. The Appellant (Patentee) both filed a notice of appeal
agai nst this decision and paid the appeal fee on
15 April 2002. On 13 June 2002 the grounds of appeal
were filed by fax. Therein reference was nade to:

D5: EP-A-0 057 583.

L1l Oral proceedings before the Board were held on 26 My
2004, with the consent of the parties, following a
short break after deciding case T 382/02, an appeal
i nvol ving the sane parties.

The Appel l ant requested that the decision under appeal
be set aside and that the patent be maintained as
anended in the oral proceedings before the Board. In
this case it withdrewits request for postponenent of
the oral proceedings, made earlier that day for both
cases T 382/02 and T 383/02.
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The Respondent (Opponent) requested di sm ssal of the
appeal .

Claim 1l of the patent according to the request of the
Appel | ant reads:

"A nethod for naking a thread conprising: feeding at

| east two drawn, continuous filanment starting yarns
(18, 19), of which at least one is a nmultifilanment
yarn, together to an intermngling device (21) to form
a single bulked thread (27) of which the filanments of
the starting yarns (18, 19) are interm ngled and

| ooped, and applying a bul k-reducing treatnent to the
bul ked thread (27), characterised in that the starting
yarns (18, 19) are fed to the interm ngling device with
substantially equal overfeed, said bul k-reducing
treatment essentially reducing the size of the filanment
| oops so that the thread becones an essentially

unbul ked thread, whilst retaining the intermngled
structure that brought about the bul k".

In support of its request the Appellant argued
essentially as foll ows:

D3 could not affect the novelty of the method of
claiml as the thernofixation after the intermngling
device as disclosed for nmethod B in this prior art
publication not necessarily led to an essentially

unbul ked thread. It could also involve the necessary
heat stabilisation of the POY-yarn which was used. The
i ndicated "influence" on the size and stability of the
| oops not necessarily led to a bulk reduction. In fact,

D3 never even nentioned a bul k reducti on.
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The skilled person woul d see no reason to conbi ne the
teachings of D3 and D2. D2 Involved different overfeeds
for the starting yarns, thus if its teaching would be
applied to the other nethods disclosed in D3, it would
be applied to the nethod C, in which the yarns were
supplied to the intermngling device at different
overfeeds. This, however, would not |lead to the nethod
presently clainmed in claim1. Thus the nethod of

claim1 also involved inventive step.

One should start fromD5 as closest prior art, also
because the result of the nethod was an unbul ked thread,
whi ch the methods according to D3 did not produce.
However, in the nethod disclosed in D5 the yarns were
supplied at different overfeeds. At the time of filing
the application for the present patent nobody woul d

have thought of supplying the starting yarns at equal
overfeed. Thus also starting from D5 the nethod of

claiml was not arrived at in an obvi ous manner.

The Respondent argued that D3 was novelty destroying
for the nethod of claim1. According to section 1.6 of
D3 net hod B invol ved a bul k reduction by stretching
("Recken") between godets W2 and WA. In fact, even with
nmet hod A involving only godet W2 there would be a
stretching as well, as with such an arrangenent there
woul d al ways be a reduction in |oop size. Loop size
reduction was further achieved by the thernofixation
taking place after the intermngling device. As claim1l
nor the patent in suit defined how far the | oop size
shoul d be reduced to have the thread qualify as an
"essentially unbul ked thread", the heat treatnent
and/or the stretching between the godets W and W or
on godet W2 resulted in such a thread.
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Cl osest prior art should be considered nethod B

di sclosed in section 1.6 of D3; if at all, the nethod
of claiml differed fromthat by the fact that it was
not explicitly nentioned that the resulting thread
shoul d be considered an "essentially unbul ked t hread
whilst retaining its interm ngled structure that

brought about the bul k”. This bul k reduction had as
advantage that stability and cohesion of the thread was
i ncreased. However, that was exactly what the nethods
presented in D2 intended to achieve by applying heat to
the thread after the interm ngling device, see columm 8,
lines 8 to 53. The effect of this treatnent was a
reduction in | oop size of up to 95%

It should be borne in mnd that the patent in suit was
not limted to elimnation of the bulk, but that a
reduction of the bulk was seen as sufficient to achieve
the required result. As claim1 nor the patent in suit
(colum 4, lines 22 to 45) gave any further
(quantitative) indication of the extent to which the

| oop size should be reduced to have the thread qualify
as an "essentially unbul ked thread", the reduction in

| oop size as discussed in D2 sufficed to fulfil this

requirenent.

Reasons for the Decision

1

1907.D
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Claim 1 as granted has been anended in that the
followi ng feature has been added: "said bul k-reduci ng
treatment essentially reducing the size of the filanment
| oops so that the thread beconmes an essentially

unbul ked thread, whilst retaining the intermngled
structure that brought about the bul k".

These anmendnments are derivable frompage 6, third

par agraph of the original application docunents and
further limt its subject-matter. Thus the requirenents
of Article 123 EPC are fulfilled.

The Respondent argued that claim21 was unclear

(Article 84 EPC) in that it referred to "the bul k"

whi ch made it unclear whether the bulk of the thread or
of the filaments was neant. In fact there was only an
original disclosure of "their bulk"”, i.e. of the
filaments and not of the thread (Article 123(2) EPC)

The Board does not concur with this as the claimrefers
to the "bul ked thread" and to the bul k-reduci ng
treatment being applied to the bul ked thread such that
it becones an essentially unbul ked thread. This neans
that "the bulk" refers to the thread.

The original application docunents stated (page 6,
third paragraph) "retaining the interm ngled structure
t hat brought about their bulk". As this passage refers
to the intermngled structure it is evident that it
concerns the thread and not the filanents, thus the
skilled reader will realise that the expression "their
bul k" in the original application is incorrect and
should be read as "its bul k" or "the bulk", i.e. of the
t hr ead.
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Thus no formal objection is to be raised against
claim1 as anended in the oral proceedings before the
Boar d.

3. Novelty (Article 54 EPC)

In respect of novelty the decision under appeal finds

t hat none of the three docunents D1-D3 discl oses al
features of claim 1l as anmended. However, the Respondent
argued during the oral proceedings that D3 disclosed

t he conbination of all features of claim1l as anended.

The Board cannot agree with this opinion. Methods A and
B disclosed in section 1.6 on page 1-4 of D3 are the
rel evant nethods for the discussion of novelty, as

t hese invol ve an equal overfeed of the filanents into
the intermngling device. Method C involves different
overfeeds, see the first paragraph of page 1-4 of DS.

However, the stabilisation by stretching as nentioned
in section 1.6 of D3 applies only to what happens

bet ween godets W2 and WB of nmethod C, as follows from
t he di scussion of these nmethods in section 1.6
("zunachst nechani sch stabilisieren, dann

t her nofi xi eren und anschlieBend aufw ckeln (C"). It
cannot be considered as formng part of methods A or B
as it is not nentioned for those nethods.

For the godet W2 after the intermngling device it is
possible that the thread is stretched or that the
skilled person may decide to stretch the thread while
passing it over the godet W2. However, that is not a

di rect and unanbi guous di sclosure that this is actaully

1907.D
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done and that the result is an "essentially unbul ked
t hr ead".

The sane applies for the thernofixation by application
of heat (which is not carried out in nmethod A only in
nmet hods B and C).

Thus not all features of claiml are disclosed in a
single conmbination in D3. This is also not the case for
t he ot her docunents available in this case, with the
result that the nethod of claiml is deened nove
(Article 54 EPC)

| nventive step (Article 56 EPC)

For the discussion of inventive step of the nethod of
claiml1l the Board considers nmethod B of D3 to
constitute the closest prior art, not the nethod

di sclosed in D5. Method B of D3 involves all technical
met hod steps of claim 1, including the equal overfeed
of the starting yarns, whereas the nethod di sclosed in
D5 enploys differential overfeed of the yarns. Method B
of D3 enploys a heat treatnment after the interm ngling
devi ce which has an influence on the |l oop size. It is
not clear whether this anmounts to an "essential”
reduction of the |oop size (which would be a bul k-
reducing treatnent resulting in an "essentially

unbul ked yarn" as defined in claim1). Thus the only

di fference between the subject-matter of claim1l and
nethod B of D3 is the result achieved: "so that the

t hread becones an essentially unbul ked thread, whil st
retaining the interm ngled structure that brought about
t he bul k".
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It must be stressed here that the method of claim1l is
not limted to elimnating the bul k produced by the
interm ngling device, but relates nore generally to
reduction of the bulk by reduction of the | oop size.
Also for this reason D5 - which concerns an elimnation
of the bulk by tightening the |oops into knots which
formbud-1i ke projections on the strands, (see page 7,
lines 22-24) - is not necessarily the closest prior art.

Further, for the determ nation of the closest prior art
for a nethod claimthe Board considers the conparison
of the clainmed nethod steps to be nore inportant than

t he conparison of the final products clained as a
result of such a method. Thus the fact that the thread
produced according to nethod B of D3 may be a textured
t hread which only has undergone an "influence on its

| oop size and -stability" ("Beeinflussung von

Schl i ngengrosse und -stabilitat") by the application of
heat, instead of the "essentially unbul ked thread" as
resulting fromthe nmethod of claiml is |ess inportant
than the fact that all nmethod steps as clained are

i denti cal

Met hod B discussed in D3 allows for an intermngling of
the yarns to forma thread in conbination with further
treatnment of the thread, dependent on the required
character thereof ("Je nach Ausl egung der Luftbl as-
Text uri ermaschi ne und abhangi g vom gewlinscht en
Garncharakter |&sst sich das texturierte Garn auf
verschi edene Arten weiterverarbeiten", page 1-4, second
par agraph). The skilled person perform ng this nethod
is thus concerned with obtaining specific thread
structures, depending on the further use of the thread.
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In the production of threads (e.g. sewing threads) it
is inmportant that they do not break and have a high
tenacity (see patent in suit, colum 4, lines 48-53).

A solution to this problemis provided by the nethod

di sclosed in D2, colum 8, lines 8-12 and 19-24, where
cohesion of the thread and | ow breakage is achi eved by
a heat treatnment (colum 8, lines 41, 42), after the
interm ngling device, through which the |oop size, in
relation to its original dianmeter, is reduced up to 95%
(colum 8, lines 1 and 2).

In the opinion of the Board, such a reduction in
dianmeter is to be seen as an "essential" reduction in
size of the filanment |oops as clained in claiml.
Further, the thread has loops in the filanments which
cross each other (colum 8, lines 49-51), of which the
size is reduced by a heat treatnment. If the thread

mai ntains its intermngled structure that brought about
t he bul k because the size of the filament | oops
according to the nethod of claim1 of the patent in
suit is reduced by a heat treatnment (no further details
are provided in claiml nor in the patent in suit how
the intermngled structure is actually maintained), the
sanme nust apply for the heat treatnent as disclosed in
D2.

To achieve better thread cohesion and | ow breakage D2
offers the skilled person a heat treatnent after the
intermngling device. As a heat treatnent is already
available in nethod B of D3, the skilled person wll

adapt it according to the indications contained in D2
so as to achieve the required reduction in |oop size



4.5

1907.D

- 10 - T 0383/ 02

| eading to the above nentioned result of better thread
cohesi on and | ess breakage.

Thus, the nmethod of claim 1l does not involve inventive
step (Article 56 EPC).

The Appel |l ant argued that the application of the
teaching of D2 would pronpt the skilled person to use
met hod C as starting point, instead of method B, thus
|l eading to a difference in overfeed of the starting
yarns, which again led away fromthe nethod clained in

claim 1.

The Board cannot concur with this. The methods A, B and
C are disclosed in D3 independent from each other, thus
can each for thensel ves be considered as cl osest prior
art. Method B has the advantage of using sinpler

machi nes than nethod C, enploying one and the sane
godet for supplying the yarns to the interm ngling

devi ce and not stretching the thread after the
intermngling device, thus limting the paraneters to
be controll ed.

Further, the difference in overfeed is discussed in D2
as being "usual" and "preferable”, which does not
necessarily exclude an equal overfeed. In view of the
upper limt of 9% for the overfeed of the first yarn
and the lower |imt of 14%for the overfeed of the

second yarn as discussed in D2, colum 3, line 29 and
colum 4, line 7, it can even be argued that this
difference, if at all significant, still falls within

the feature "substantially equal overfeed".
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4.6 Thus, for lack of inventive step of the method of
claim1 as anended in the oral proceedings before the
Board, the appeal cannot succeed.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Nachti gal | P. Alting van Ceusau
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