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1.

Overl ooki ng an underpaynent of the appeal fee of |ess
than two percent is justified pursuant to Article 9(1),
| ast sentence, Rules Relating to Fees if this

under paynent is due to the unexpected deducti on of

bank charges fromthe correct anount paid by cheque
into the Euro account of the EPOin a country not
havi ng adopted the Euro system

The notice of appeal referring to details of paynent of
the appeal fee and the fact of paying nore than 98
percent of the appeal fee in tine give clear

i ndications within the nmeaning of G 2/97 that paynent
of the appeal fee was intended so that the principle of
good faith obliges the EPOto notify the appellants if
there is sufficient tinme to react before expiry of the
period for paynent.
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Summary of Facts and Subm ssions
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The present appeal |ies against the decision dated

17 January 2002 of the opposition division rejecting

t he opposition agai nst European patent 0 605 717. A
notice of appeal was filed in due tinme on 18 March
2002, indicating that the appeal fee was to be paid
into the Euro account of the EPO with Barcl ays Bank of
London.

The appeal fee was received in the EPO s bank account
on 19 March 2002.

The EPO noticed that the recei ved anmobunt was too snal |,
bei ng 1.002,07 instead of 1.020 Euros.

A conmuni cation of loss of rights pursuant to
Rul e 69(1) EPC dated 17 May 2002 was consequently sent
to the appellants' representative.

Thi s communi cati on nentioned that the appeal was deened
not to have been fil ed.

A witten statenent of grounds of appeal was received
on 17 May 2002.

By letter dated 22 May 2002 the representative
expl ai ned that the appeal fee ambunting to 1.020 Euros
was paid by cheque into the EPO s account at Barcl ays
Bank in London on 8 March 2002 [sic].
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He encl osed the foll ow ng docunents as evidence:

- a copy of a cheque dated 13 March 2002 from RUESCH
I nternational - BANCO SANTANDER CENTRAL HI SPANO
MADRI D to the European Patent O fice for
1. 020 Euros,

- a copy of a letter dated 14 March 2002 sent by the
representative to Barclays Bank enclosing a
Eur opean fee voucher and the above cheque to be
paid into the EPO s account No. 8698 7266,

- a copy of EPO Form 1010 dated 14 March 2001 [sic]
for the paynent of fees and costs anounting to
1. 020 Euros. This copy bears the inked stanp of
Barcl ays Bank PLC City Service Centre in London
dated 18 March 2002.

By letter dated 24 May 2002 the EPO was asked to
transfer the sumof 17,93 Euros from deposit
account 2805 0150 to cover the shortfall in the
previ ous paymnent.

In a communi cati on dated 25 June 2002 the Board
informed the parties of its provisional opinion that
despite the smal|l anmount of the appeal fee |acking the
appeal was consi dered adm ssi bl e.

Both parties reacted to this comruni cati on by
subm tting argunents for and against the admissibility
of the appeal, respectively.
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Reasons for the decision
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It is not in dispute that the appeal fee of 1.020 Euros
was not correctly received by the EPOw thin the two
nmonth time limt pursuant to Article 108 EPC, first
sentence, since the Ofice's account at Barclays Bank
in London was only credited with 1.002,07 Euros.

According to Article 8(1)(a) of the Rules Relating to
Fees, the date on which any paynent shall be considered
to have been made to the Ofice is the date on which

t he amount of the paynment or of the transfer is
actually entered in a bank account held by the Ofice.

According to Article 108 EPC, second sentence, the
notice of appeal shall not be deened to have been filed
until the entire appeal fee has been paid in due tine.

The consequence of not paying the full fee in due tine
| eads to the inadmssibility of the appeal pursuant
Rule 65(1) EPC if the deficiency has not been renedi ed
before expiry of the relevant tine limt laid down in
Article 108 EPC

This also follows fromArticle 9(1) of the Rules

Rel ating to Fees which states that a tine limt for
paynent shall in principle be deened to have been
observed only if the full anmount of the fee has been
paid in due tine.

In principle, the appellants' representative could have
paid the m ssing sum before 27 March 2002 in order to
conply with the above cited tinme limt under

Article 108 EPC
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Rul e 9(1) of the Rules Relating to Fees gives the
person maki ng the paynent the opportunity to pay the
anmount | acking insofar as tinme remains before the end
of the period for paynent.

It appears that the appellants' representative did not
pay the m ssing sum before the end of the appeal period
because he was only inforned that the appeal fee was
not paid in full in the comunication of |oss of rights
dated 17 May 2002.

The representative paid the m ssing sumon 24 May 2002
i mredi ately after receiving the above conmuni cati on.

Hence, the representative seens to have faithfully
bel i eved that the cheque sent conplied with the

provi sions of Article 108, Rule 65(1) EPC and

Article 2(11) of the Rules Relating to Fees. He
apparently expected that no charge woul d be deducted by
the bank fromthe anount of the cheque.

In his opinion the anobunt of 1020 Euros as correctly
stated on the cheque was exclusively destined for the
Ofice.

In his witten subm ssions dated 30 August 2002 the
respondent contests this opinion and argues that the
question of which party has to bear the bank charges is
the responsibility of the sender, i.e. the appellants.

He adds that the appellants unfortunately failed to
advi se the bank that the charge was not to be deducted
fromthe anmount of the cheque. Even in view of the case
| aw of the boards of appeal, the respondent does not
consi der overl ooki ng of the underpaynent to be
justified.
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The Board agrees with the opinion of the appellants. It
cannot be contested that the sumof 1020 Euros was
correctly stated on the cheque exclusively intended for
the EPO. The appellants pertinently declare in their
witten statenent dated 24 Septenber 2002 that it did
not occur to themthat the bank woul d suddenly
institute a system whereby bank charges were deducted
fromthe value of the cheque deposited before it
reached the EPO. In this manner the appellants
unintentionally paid 17,93 Euros too little.

The argunents given by the appellants in said statenent
about the introduction of Euro paynents in January 2002
and the unexpected consequences whi ch that woul d have
in relation to menber states which are not part of the
Euro system are convi nci ng.

In particular, it appears that in the past no bank
charges were deducted fromthe anount of the cheque
deposited in Pounds Sterling before it reached the EPO
account .

Despite these unexpected consequences it is clear that
the appellants acted in good faith. It would be unfair
and i nequitable to deprive the appellants of their
right to appeal since the responsibility for the
deduction of bank charges did not lie directly with

t hem

In the present case the appellants' non-consideration
of the fact that bank charges are frequently | evied on
noney transfers does not have any influence on the
application of Article 9(1), last sentence of the Rules
Rel ating to Fees.

The boards of appeal have decided that it was justified
to overl ook an under paynent of about 10% (see T 130/82,
J 11/85, T 109/86 - Case Law of the Boards of Appeal of
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the European Patent O fice, 4th edition 2001, VI.G 3),
the short-fall of 1,75% of the appeal fee consequently
seenmng to constitute a very small amount in the sense
of Article 9(1).

The respondent contests the application of the above
cited decisions. However, in the Board' s view, the
anount of the underpaynent in the present case nay
fairly be considered to be a very small anpbunt within
t he neani ng of the above Article.

Al t hough the reason for the underpaynent in the present
case was not reliance in good faith on inaccurate

i nformati on published by the Ofice, as in decision

T 130/ 82, the Board considers it justified under the
present circunstances to overl ook the small anount

| acking at the date of expiry of the time [imt for
payi ng the appeal fee and filing the appeal.

Mor eover, contrary to the respondent’'s statenent, there
is no mention in T 109/86 that the Ofice gave
i naccurate information to the appellant.

The respondent al so argues that the |ate paynent of the
remai ni ng appeal fee by the appellants is wthout
effect, since this paynent was nade after the end of
the appeal tine limt.

However, according to Article 9(1), last sentence, the
O fice may overl ook any snmall ampunts | acki ng w thout
prejudice to the rights of the person naking the
paynent, the date of paying of the remai ning appeal fee
being inmmaterial. The only issue is whether the

under paynment is justified.
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In the present case, the Board considers that for the
above reasons the overl ooki ng of underpaynent of the
appeal fee corresponding to 1, 75% of the total fee
cannot lead to the loss of the right to | odge an
appeal .

As deci ded by the Enlarged Board of Appeal in G 2/97,
the principle of good faith does not inpose any
obligation on the Boards of Appeal to notify an

appel  ant of a m ssing appeal fee when the notice of
appeal is filed so early that the appellant coul d react
and pay the fee in tinme if there was no indication -
either in the notice of appeal or in any docunent filed
inrelation to the appeal - fromwhich it could be
inferred that the appellant woul d, w thout such
notification, inadvertently fail to pay the full appeal
fee in due tine.

The respondent has relied on G 2/97 and concl udes t hat
the O fice was not obliged to react when the notice of
appeal was filed so early that the appellants' could
have reacted and paid the fee in tine.

However in the present case, the Board finds that the
notice of appeal referring to paynent of the appeal fee
into the EPO s Euro account with Barclays Bank in
London and the fact of paying 98, 25% of the appeal fee
in time give clear indications that paynment of the
appeal fee was intended so that the principle of good
faith obliges the EPO to notify the appellants if there
is sufficient tinme to react before expiry of the period
for paynent.

The notice of appeal was filed on 18 March 2002, 9 days
before expiry of the time limt for |odging an appeal.
The inconpl ete appeal fee was received by the EPO on

19 March 2002.
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The O fice did not i mediately react. It could have
poi nted out that the appeal fee was not paid in full -
whi ch coul d have been detected, for instance by an
automati c screening procedure in the Cash and Accounts
Departnment. The O fice did not informthe appellants’
representative that he had to make up the very snall
anount before the time limt expired, i.e. before

27 March 2002.

Instead, after alnbst two nonths, the registry of the
Board, becom ng aware of the situation after expiry of
the time limt, issued a comunication of |oss of
rights dated 17 May 2002, by which tinme it was too |ate
for the appellants' representative to renedy the
probl em

Under these circunstances it seens to the Board that
the O fice should not have kept silent during the

remai nder of the period for paynent where the
consequence of failure to pay within the tine limt was
that the appeal would be deened not to have been fil ed.

In view of an inpending |oss of rights due to a minor
sum the departnent which received the fee ought to
have reacted rapidly before expiry of the appeal tine
limt and have drawn attention to such an easily
remedi abl e defi ci ency.

Consequently it appears to the Board that in addition
to the finding under Article 9(1) of the Rules Relating
to Fees, the principle of protection of parties’
legitimate expectations is a second reason why the
appel l ants should not | ose their right to | odge an
appeal .
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Or der

For these reasons it is decided that:

The appeal is adm ssible.

The Regi strar: The Chai r man:

M Ki ehl S. Stei nbrener
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