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Summary of Facts and Subm ssi ons

2768. D

The appel l ant (patent proprietor) |odged an appeal
against the interlocutory decision of the Opposition
Di vi sion mai ntai ni ng European patent No. 0 669 204 in
anmended formw th clains 1 to 5 according to the sole
request filed during the oral proceedings of

13 Novenber 2001

In its decision the Qpposition Division held that the
grounds for opposition according to Article 100(a) EPC
(lack of novelty, lack of inventive step) did not

prej udi ce the mai ntenance of the patent in amended form
according to the sole request filed during the oral
proceedi ngs on 13 Novenber 2001.

The appel | ant requested that the decision under appeal
be set aside and that the patent be nmaintained as
granted (main request) or with clains 1 to 6 according
to the first auxiliary request filed on 8 Cctober 2001
(auxiliary request). The appellant |ikew se requested
as an auxiliary request oral proceedings to be held.

The respondent requested that the appeal be rejected.

Wthin its Comunication dated 14 June 2002 the Board
expressed its provisional opinion that the appellant
appears as not being adversely affected by the decision
of the opposition division (Article 107 EPC) and t hat
consequently it appears that the appeal needs to be
rejected as inadm ssible (Rule 65(1) EPC). Furthernore
t he appel | ant has been asked to indicate whether under
t hese circunstances he maintains his request for oral

pr oceedi ngs.
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Wth its response dated 3 Cctober 2002 the appel | ant
withdrew its auxiliary request for oral proceedi ngs
wi t hout further comment.

Reasons for the Deci sion

1

2768. D

Adm ssibility of the appeal

According to Article 107 EPC any party adversely
affected by a decision may appeal .

During the oral proceedings before the Qpposition

D vision the appellant as patent proprietor filed an
amended set of clains 1 to 5, based on clains 1 to 6
according to its first auxiliary request which has been
filed with letter dated 8 Cctober 2001. Although this
request is referred to in the mnutes to the oral
proceedi ngs as the only main request (mnutes, page 1
paragraph 3) it is clear, and remains undi sputed, that
this request was the sole renmaining request of the
patent proprietor (cf. grounds for the decision,

page 1, section 3; mnutes, page 1, paragraphs 2, 3).

Consequently the appellant is not adversely affected by
t he decision of the Qpposition Division since according
to this decision the patent has been maintained in
anmended form as requested by the patentee in its sole
request .

The appeal thus needs to be rejected as inadm ssible
(Rul e 65(1) EPC).



Or der

For these reasons it is decided that:

The appeal is rejected as inadm ssible.

The Regi strar: The Chai r man:

D. Spigarelli A. Burkhart
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