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Summary of Facts and Subm ssi ons

1630.D

This is an appeal fromthe decision of the exam ning

di vi sion, posted 7 Septenber 2001, to refuse European
patent application Nr. 97 106 589.1, a divisional
application of European patent application 91 307 650.1
in accordance with Article 76 EPC, for |ack of novelty
in the [ight of docunent

D3 Pat ent abstracts of Japan, vol. 13, no. 137
(C582), 5 April 1989 & JP 63-A- 303889 A,
12 Decenber 1988, and

D3a which is an English translation of JP 63-A-303889.

The exam ni ng divi sion concluded that docunent D3

di scl oses a process for formng a pn junction which is
exactly the sane as the process disclosed in the
application in suit. Mreover, since the starting
products and the growh process were strictly identical,
the layers grown had to be identical; if there were

di fferences, then the application did not disclose the
invention sufficiently for it to be perforned by a

skill ed person.

The decision further stated that, should the objection
of lack of novelty show itself to be unfounded, then
the follow ng two docunents woul d, each on its own,

deprive the invention as clained of an inventive step:

D1 Mgita et al: "P-type conduction of ZnSe
hi ghly doped with nitrogen by netal organic
nol ecul ar beam epi taxy", Journal of Crystal growh,
vol. 101, no. 1/4, 1 April 1990, pages 835-840;
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D2 Take et al: "P-type conductivity control of
ZnSe highly doped with nitrogen by netal organic
nmol ecul ar beam epi taxy", Applied Physics letters,
vol . 56, no. 20, 14 May 1990, pages 1989-1991.

During exam nation, the appellant had submtted, inter
alia, the follow ng docunents to support the argunents
in favour of novelty of the clained invention and the

presence of an inventive step:

D6 Mgita et al., Journal of Crystal G owh, 138
(1994) pp. 391-396
(submtted as Exhibit A)

D7 Ho et al., Applied Physics Letters 66(9),
27 February 1995, pp. 1062-1064
(submtted as Exhibit B)

D8 Kamata et al., Applied Physics Letters 63(24),
13 Decenber 1993, pp. 3353-3354
(submtted as Exhibit C

D9 Wl k et al., Applied Physics Letters 63(20),
15 Novenber 1993, pp. 2756-2758
(submtted as Exhibit D)

D10 "Doping of nitrogen acceptors into ZnSe using a
radi cal beam during MBE growth"; K. GChkawa et al.
Journal of Crystal Gowth 111 (1191) pp. 797-801
(submtted as Exhibit G
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The appellant filed a notice of appeal and paid the
appeal fee on 8 Cctober 2001. The statenment setting out
t he grounds of appeal was filed on 14 January 2002,
together with a new main request and auxiliary requests
1 and 2. The statenent of grounds was acconpani ed by
the foll ow ng docunent

D11 Copy of the certificate of the award of the Rank
prize for QOpto-Electronics on 30'" Novermber 1993
(submtted as Exhibit H)

On 22 March 2004, in response to a comunication
acconpanyi ng the summons to oral proceedings, the
appellant filed a new mai n request and three new
auxiliary requests and submtted the foll ow ng docunent

D12 S.M Sze, "Physics of Sem conductor Devices”
Wley, 1981, pp. 686-688

On 24 March 2004 the appellant submtted further
argunents in support of the application and submtted
the foll ow ng docunents

Dl2a S.M Sze, "Physics of Sem conductor Devices",
Wl ey, 1981, front page, bibliographic data to
docunent D12

D13 Excerpts of J. Gutowski et al., "Optical
Properties of ZnSe epilayers and filns", Review
Article, phys. stat. sol. (a), 120, 11, 1990,
pp. 11-12, 38-43, 52-59
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Oral proceedi ngs took place on 22 April 2004. During
the oral proceedings, the appellant filed a new main
request. The new mai n request conprises independent
claim 1l and dependent clainms 2 and 3, and a description
adapted to match these anmended cl ai ns.

Claim 1 of the request reads as foll ows:

"1l. An el ectromagnetic transducer conprising

a conductive nitrogen doped p-type IIB-VIA
sem conductor fil m obtainable by nol ecul ar beam epitaxy
using a free radical source to generate atom c nitrogen
radi cal s from gaseous nitrogen, the film having a net
acceptor concentration greater than about 5x10® cm? and
exhibiting an electrical resistivity less than 15 ohm

centineters,

t he transducer having a roomtenperature (300K)
el ectrol um nescent spectrumwith a maxi rumintensity at
wavel engt hs of | ess than 550 nanoneters, and being
useful in light emtting diodes and | asers."”

The argunents put forward by the appellant an be
summari zed as foll ows:

(a) At the priority date of the application in suit,
despite long and extensive efforts to find
suitable materials, dopants, growth techni ques and
dopi ng techni ques, no substantial progress had
been nmade by anyone towards achieving
sem conductor | asers and LEDs capable emtting
[ight in the blue-green region of the spectrum
Al t hough high levels of incorporation of dopant



1630.D

(b)

(c)

- 5 - T 0288/ 02

species in |IIB-VIA sem conductors had been
obt ai ned, the effective dopant concentrations

achi evable with p-type dopants such as |ithium and
nitrogen were well below the levels required to
obt ai n wor ki ng devi ces.

It was the appellant's achievenent to find that p-
type doping of I1B-VIA sem conductor crystals at
doping levels sufficiently high to enabl e device
fabrication could be obtained by using nol ecul ar
beam epi taxy in conbination with providing
nitrogen in the formof free atomc radicals from

gaseous nitrogen.

Docunent D3/ D3c describes a nethod of form ng
I1-VI sem conductor devices by nol ecul ar beam

epi taxy, in which radicals of nitrogen nol ecul es
are used as the source of the p-type dopant with
the option of using radicals of nitrogen atons or
nol ecul es such as amonia (NH) al so being

nmenti oned. However despite the reference to atom c
radicals, at the time of the priority date of the
invention, a skilled person would not have been
set by docunent D3/D3c on the path to the clained
invention. Firstly, Document D3/D3c was just one
of a great nunber of docunents describing the many
efforts that were being made at the tine to obtain
I 1 B-VI A sem conduct or devices capable of emtting
l[ight in the blue or blue-green region of the
spectrum Secondly, four years after the date of
publ i cation of docunent D3/D3c, the sane team of
aut hors published a docunent, which shows that

t heir approach had proved unsuccessful. Thirdly,

at the time the appellant made the invention in
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suit, the invention nmade an i nmedi ate i npact as
denonstrated, inter alia, by the award to the
inventors of the Rank Prize for Optoel ectronics.

As regards the prior art docunents D1 and D2,
these relate to the growth of I1B-VIA conmpound

sem conductors by neans of netal-organic growth
processes. Metal -organi c processes | eave behind in
the finished products traces of carbon fromthe

or gani ¢ conpounds enployed in the grow h process,
whi ch can be used to distinguish between devices
manuf act ured by those processes and those of the
cl ai med invention which are produced by nol ecul ar
beam epi taxy. The "very weak whitish-bl ue

em ssion” to which docunent D1 refers is not at

all useful for practical devices which need nore
than a very weak em ssion to operate, and need to
operate at roomtenperature where the | um nescent
efficiency is only about 20% of that at 77K, the
tenperature at which the |um nescence was observed.

A conbi nation of the teachings of docunment D1 or
docunent D2 with the techni que described in
docunent D3 woul d al so not have | ed towards the
claimed invention in view of the use in docunents
D1 and D2 of a process which conbines netal -
organi ¢ nol ecul ar beam epitaxy (MOVBE) with the
use of amonia (NH3) as source for the nitrogen
dopant. The invention in suit uses neither of

t hese techni ques.



-7 - T 0288/ 02

Reasons for the Decision

1

1630.D

The appeal is adm ssible.

Amendnents (Article 123(2) EPC

Claiml1l of the main request differs fromthe originally

filed claim1l in several respects.

(a)

(b)

The original claim11 clainmed an el ectromagnetic
transducer conprising a p-type layer and an n-type
| ayer and the electrical connections to these

| ayers, while claim1 of the request refers only
to the p-type layer and its properties. However,
the Board accepts that it is clear both fromthe
description in general and from sel ected passages
of the description in particular (colum 2, lines
39 to 43 and colum 12, lines 17 to 27 of the
application as published), that the invention lies
in the provision of a doped p-type II1B-VIA

sem conductor |ayer, and that therefore the
reference to the n-type layer and the el ectrical
connections nmay be omtted w thout contravening
Article 123(2) EPC

The application as published discloses w thout
reference to the doping efficiency specified in
the originally filed claim1, that the p-type

| ayer is doped such that the net acceptor
concentration is greater than about 5x10®cm? and
exhibiting an electrical resistivity of |less than
15 ohmcentinetres (colum 2, lines 39 to 43),

t hereby providing the basis for the anmended
wor di ng of claim 1.
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(c) It is also disclosed in the description that a
free radical source is used to generate atom c
nitrogen radicals from gaseous nitrogen (e.g.,
publ i shed application, colum 8, lines 24 to 29),
that the p-doped filmof the transducer has a net
acceptor concentration which is greater than
5x10%°cm?® and providing a room tenperature (300K)
el ectrol um nescent spectrumwi th an intensity
maxi mum at a wavel engt h bel ow 550nm (col um 3,
lines 35 to 42, colum 4, lines 9 to 17 and |ines
43 to 51), and that it is useful in light emtting
di odes and | aser diodes (colum 7, lines 30 to 34).
Accordingly, the subject matter of the
correspondi ng features of claim1l was al ready
di scl osed.

(d) The Board is therefore satisfied that the
amendnment s whi ch distinguish claim1 of the
request fromclaim1l as originally filed do not
i ntroduce subject matter which goes beyond the
contents of the originally filed application.

Clarity (Article 84, second sentence)

Claim1l1l of the main request is a product claimwhich,
by stating that the film"is obtainable by nol ecul ar
beam epitaxy using a free radical source to generate
atom c nitrogen radicals from gaseous nitrogen",
attenpts to define sone of the features of the product

in process terns.

According to the established case | aw of the Boards of
Appeal , product-by-process clains are permssible if
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t he product cannot be adequately characterised by its
conposition or other verifiable paraneters (see, for
exanple, T 150/82). By inplication, it is therefore
equal ly perm ssible to define individual product
features in a product claimin terns of process
features. For a product-by-process claimand equally
for the definition of a product feature in terns of
process features, the process itself nust, of course,
be adequately defi ned.

The features of the product which are defined by the
process features in claiml are the electrical and

chem cal characteristics of the material which are
obtai ned by growing the material by nol ecul ar beam

epi taxy and by doping the material with atom c nitrogen
radi cal s.

Met al -organic crystal growth processes, whether netal -
or gani ¢ vapour phase deposition (MOVPE) or netal -
organi ¢ nol ecul ar beam epitaxy (MOVBE), utilise as
starting material organic conpounds such as, e.g. DVZ
(di met hyl zi nc - see docunent D1, p. 835, right-hand

col um) which include carbon and other el ements form ng
part of the organic conpound. As expl ai ned by the
appel l ant, netal -organic crystal growth processes

al ways contai n unwant ed carbon-based residues |eft
behi nd by the organic starting materials, in contrast
to material grown by MBE (nol ecul ar beam epitaxy) which
by virtue of the pure starting materials enpl oyed, does
not contain any carbon-based inpurities. Therefore,

mat erials grown by MBE coul d al ways be di stingui shed
fromthose growmn by MOMBE or other netal -organic
crystal growth techni ques. The Board accepts the
appel l ant's argunent the presence or absence of carbon
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based resi dues enabl es sem conductor material grown by
MBE to be distinguished fromsem conductor materi al
grown by growt h techni ques which use netal -organic
conmpounds as their starting material s.

Claim1 further requires that doping is performed by
nmeans of "a free radical source to generate atom c
nitrogen radicals from gaseous nitrogen”. Thus, doping
is perfornmed by a techni que which does not rely on
organic starting material s.

Al so, the process feature that doping of the materi al
is perforned "using a free radical source to generate
atom c nitrogen radicals from gaseous nitrogen" serves
to claimthe high unconpensated doping | evels of p-type
ni trogen dopi ng of the transducer, which is required to
obtain the clainmed characteristics of the transducer
that the roomtenperature (300K) el ectrol um nescent
spectrumwith a maxinumintensity at wavel engt hs of

| ess than 550 nanonetres is "useful in light emtting
di odes and | asers. "

On the basis of the foregoing argunents, the Board
accepts that material which "is obtainable by nol ecul ar
beam epi taxy” and in which doping of the material is
performed "using a free radical source to generate
atom c nitrogen radicals from gaseous nitrogen”

di splays the verifiable product features that the grown
material is free of carbon-based inpurities and has the
required effective p-type doping concentrations |evels
to make the transducer useful in light emtting di odes
and | asers.
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The Board further accepts that in the present case
there is no other concise way of defining the material.
As the clained process features can be associated with
identifiable product features, the Board is satisfied
that i ndependent claim1l1l is clear, as required by
Article 84, second sentence EPC

Novelty (Article 54 EPC)

The conplete text of the translation D3a used by the
exam ning division was not on file. The Board therefore
i ntroduced Docunent D3c, which is a full translation of
t he correspondi ng published Japanese Patent application
JP63- A-303889 and was furnished by the appellant in
connection with the above-nentioned earlier European

pat ent application.

Docunent D3, Japanese patent application 91 307 650.1
di scl oses, according to its Japanese patents abstract
and its translation D3c, a process of growing I1l-VI

sem conduct or conpounds usi ng nol ecul ar beam epi t axy,
in which a beam of nitrogen radicals is projected onto
the substrate during crystal growth. The radical beam
contains an inpurity elenment such as N, with an
"excited species being generated in the gas such as N,".

The exam ni ng divi sion concluded fromthe correspondi ng
text of the translation D3a that the clainmed invention
| acked novelty because the process disclosed in
docunment D3 to grow and dope the material was identi cal
to the one described in the application, so that the
sem conductor |ayers grown by the clained process and
by the process described in docunent D3 woul d
necessarily have the sane characteristic paraneters.
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However, although alternative sources of nitrogen such
as nitrogen atons and nitrogen-containi ng nol ecul es
such as ammoni a (NH;) are mentioned in passing - "and
nitrogen nolecule radicals (N,°) or nitrogen atom
radicals (N°) are irradiated.” (page 4, lines 8 and 9)
and that they "can be radicals of nitrogen atom or

nol ecul es contai ning nitrogen atom for exanple ammoni a
(NH;)" (page 5, lines 8 and 9) - in the process
described in detail in docunent D3 as havi ng been
carried out, the only source of nitrogen were, in fact,
nitrogen nolecule radicals (see, e.g., page 4, lines 23
to 25 referring to the "nitrogen nol ecul e radi cal beam
25a"). There is thus clearly no teaching in docunent D3
whi ch would inevitably lead to a transducer having the
features which are clainmed in claiml of the main

request .

It is to be observed that there is also neither a
reference to a device in docunent D3 (except for a
general remark that the nmethod enables p-type I1-VI

sem conductor films to be nmade with have a | arge range
of applications (D3c, page 5, bottom of the page)), nor
is there any nmention of characteristic features of a
devi ce such as carrier concentration, resistivity and

el ectrol um nescence nmaxi na

For the foregoing reasons, the Board concludes that the
invention clained in claiml of the main request is new

with regard to docunent D3/ D3c.

Docunents D1 and D2 relate to materials for
manuf acturi ng blue LEDs and | asers (Dl, page 835, first
few lines of the |left-hand colum) and bl ue |ight
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emtting devices (D2, page 1989, first few lines of the
| eft-hand columm), respectively.

The devi ces disclosed in docunent D1 and D2 each
consi st of

(a) a pn junction device (see Figure 5 in each case)

(b) with a first contact

(c) a nitrogen-doped p-type I1-VI film

(1) with a net acceptor concentration greater
t han 5x10%°cm?® and a

(ii) resistivity of less than 15Wcm

(d) an n-type layer coupled to establish a pn-junction,
and

(e) a second contact electrically connected to the
n-type layer (via the GaAs substrate).

Each of docunents D1 and D2 reports the growth of

ni trogen p-doped materials with low resistivity. The
resistivity achieved in docunent D1 is 1Wwecm at a
carrier concentration of 5x10Y cm?® (page 835, left-hand
col umtm, second paragraph), or 10 cm? (page 836,
section 3.1, and page 839, section 4, first paragraph),
while in docunent D2 the resistivity is 0.57 Wem at a
carrier concentration of 5.6x10Ycm?3. The dopant source
in both cases is ammonia (NH;), the growth technique
Met al - Organi ¢ Mol ecul ar Beam Epi taxy (MOVBE), and the
low resistivity is attributed to the relatively high
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tenperature of the substrate during growth (D1 and D2,
Figure 4 and acconpanyi ng text). Docunent D2

acknow edges the effect of carrier conpensation by
contrasting the hole concentration (1.2x10*®cm?® with the
nitrogen concentration of 10%m?® (page 1990, right hand
columm, end of first paragraph).

Bot h docunment D1 and docunent D2 relate to

sem conductor materials in which the p-doped | ayer is
obt ai ned by MOMBE (document D1, page 835, right-hand
col um under the heading "2. Experinmental"”, and
docunent D2, p. 1989, left-hand col ums, second

par agraph), that is, by a process enploying netal -
organic starting materials. As discussed in paragraph
3.6 above, the process feature that the "conductive

ni trogen doped p-type I1B-VIA sem conductor film

obt ai nabl e by nol ecul ar beam epitaxy using a free

radi cal source to generate atom c nitrogen radicals
from gaseous nitrogen" serves to distinguish the |ayers
grown in this manner on account of the absence of

car bon- based residues, fromlayers produced from netal -
organic starting materials. The Board accepts for these
reasons that the clained transducer is distinguishable
over transducers fabricated using the netal -organic
growm h techni ques disclosed in each of docunents D1 and
D2.

For the foregoing reasons, the Board concludes that the
invention clained in claiml of the main request is new

with regard to each of the docunents D1 and D2.
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| nventive step (Article 56 EPC)

Docunent D3, according to its translation D3c (see
poi nt 4.1 above), discloses an apparatus and a net hod
for producing thin filnms of sem conductor materials
such as ZnSe by neans of MBE. A radical beam source (22)
produces a radical beam containing an inpurity el ement
such as nitrogen which is projected onto the substrate
(17) sinmultaneously with the irradiation of the

nol ecul ar beans (13a and 14a). Although docunent D3
does not provide any characterisation of devices

i ncorporating such materials, the processes enployed in
docunent D3 are of the sanme kind as the processes in
terms of which product features are defined in claim1.
Docunent D3 accordingly represents the nearest prior
art.

G ven this closest prior art, the object of the
invention is to provide an el ectromagnetic transducer
conprising a p-type IIB-VIA sem conductor filmwhich is
useful in light emtting diodes and | aser diodes
operating at wavel engths of |ess than 550nm

Docunent D3/ D3c undoubtedly refers to atom c nitrogen
radicals as a possibility ("... nitrogen gas is used as
the inmpurity raw material, and nitrogen nol ecul e
radicals (N;°)or nitrogen atomradicals (N°) are
irradiated ..." (page 4, lines 7 to 9), and "...for this
invention, a nitrogen nol ecule radical was used, but in
addition to this it can be radicals of nitrogen atons
and nol ecul es containing a nitrogen atom for exanple
ammonia (NH)." (page 5, lines 7 to 9). However, the
Board accepts the appellant's argunent that atomc
nitrogen radicals together with nitrogen containing
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nol ecul ar radicals such as NH; are nentioned nerely in
passing, while in the process described as having
actually been carried out in practice the dopant was
provided only in the formof nolecular nitrogen
radicals (page 4, lines 12 to 29).

The Board al so considers plausible the appellant's
argunent that against the background of a flood of
different publications the skilled person would, other
than in hindsight, have had no reason to consider
docunent D3/ D3c as being rel evant any nore than many of
the other publications that appeared at the tine. The
appellant drew to the Board's attention the
contenporary docunment D13, a review article which lists
nore than 200 publications that relate to obtaining
light em ssion in the blue-green region of the spectrum
in 1l-VlI sem conductors. Summarized in tabular formare
sonme 40 acceptor and acceptor-exciton conplexes in ZnSe
films involving a variety of acceptors such as Li, N
Cu, etc., with sem conductor materials grown by a
variety of different growh techniques (MBE, LPE, MOCVD)
and on different substrates (page 41, table 5). Despite
listing several cases in which MBE is used as growth
process in conmbination with nitrogen as dopant, there
is nothing in docunent D13 which would have indicated
to the skilled person that a conbination of MBE growh
techni que and the use of atom c nitrogen radicals as p-
dopant source would ultimately result in a practically

useful devi ce.

There can, in the Board's view, be no doubt that the
aut hors of docunent D3/D3c failed to appreciate that
sel ecting a dopant source other than nitrogen nol ecul ar
radi cal s woul d be the key to achieving the desired
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hi gh-1 evel nitrogen p-type doping of II1B-VIA

sem conductors which woul d render them useful for
fabricating devices such as lasers and light emtting
di odes that operate at wavel engths | ess than 550nm
just as much as those authors failed to appreciate that
the use of ammonia (NH;) radicals as source of the

ni trogen dopant would not lead to the required high
dopi ng efficiencies because of the conpensati on of
p-type doping by the hydrogen present in the process
(see, for exanple docunments D7, D8 and D9, al

publ i shed after the priority date of the above

menti oned earlier European patent application; in
docunent D7, excess hydrogen causi ng conpensation is
present as a by-product of the MOVPE process - docunent
D7, page 1062, left-hand colum, lines 17 to 25, and
page 1063, right-hand colum, third-last line to

page 1064, |eft-hand colum, line 2; in docunment D8,
hydr ogen passivation is considered "the nost likely
origin of nitrogen acceptor conpensation” - page 3353,
| efthand colum, lines 13 to 16; and according to
docunent D9, the "formation of a N-H conplex is
bel i eved to be responsible for the passivation of N
acceptors in ZnSe" - page 2756, left-hand colum, first
par agr aph, last three |ines).

Additionally, as evidenced by docunment D10 which was
publ i shed by the authors of docunment D3 sone 4 years
after the date of the latter, there is no indication
anywhere that the authors at any tinme considered
pursui ng the options of using dopant sources other than
nmol ecul ar nitrogen radicals ("The source materials are
el emental Zn, Se and N, or NH; gas for the nitrogen

radi cal beant, page 797, right-hand col um, under the
headi ng "Experinmental procedure”); on the contrary, in
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docunent D10 the authors admt the failure of their
techni que by reporting that "Activation of N doped in
ZnSe was as low as 2% More work will be needed to
enhance the activation of N' (Docunent D10, page 800,
under the heading "5. Conclusions").

For these reasons the Board concl udes that the skilled
person would, at the tinme, have failed to realise that
t he passing reference in docunent D3 to atomi c nitrogen
radi cals could, in conbination with MBE as crystal
growm h technique, have lead to the clained practically
useful 11B-VIA sem conductor transducer emtting in the
bl ue-green regi on of the spectrum

For the foregoing reasons the Board concl udes that the
invention as clainmed in claim1 of the main request is

not obvious in the |light of docunment D3 al one.

Docunents D1 and D2 di scl ose sem conductor |ayers grown
by MOMBE and doped with NHs; (ammonia) as the source of
t he nitrogen dopant (see paragraphs 4.3.1 to 4.3.3
above). It follows that neither docunent D1 nor
docunent D2 coul d have presented the skilled person
with any indication that it is the conbi ned use of MBE
with nitrogen atom c radicals as dopant which makes
possi bl e the fabrication of a transducer that is
practically useful in |laser diodes or light emtting
di odes having a roomtenperature el ectrol um nescent
spectrumwith a maxinumintensity at wavel engt hs of

| ess than 550nm

As for the disclosure in document D1 that "at 77K, very
weak whitish-blue em ssion is observed fromthe
junction ..." (page 839, left-hand colum, third
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par agr aph), the Board accepts the appellant's argunent
that the general decrease in |um nescence efficiency
with tenperature as shown in docunent D12 (page 687,

| ast paragraph) would nmean that the "very weak bl uish
white em ssion" observed at 77K would result in an
extrenely weak and al nost unobservabl e em ssion at room
tenperature (300K) and thus not be useful in |ight
emtting diodes and | aser diodes as required by claiml
of the main request. In conparison, Figures 4 and 5 of
t he application show the | um nescence spectra at 77K
and 300K, respectively of sem conductor materi al
according to the clainmed invention. Al though the units
of intensity in these Figures are arbitrary units, the
graph of Figure 5 in particular nust be interpreted in
the context of the application as a whol e as
illustrating roomtenperature intensity peaks at

wavel engt hs | ess than 550nm which are sufficient to be
useful in light emtting diodes and | asers.

It follows that neither docunment D1 nor docunent D2
contain any indication how their teaching or the
teachi ng of document D3 would need to be nodified in
order to arrive at a device as clainmed in claim1 of
the application in suit.

For the foregoing reasons, the Board concl udes that
claiml of the main request involves an inventive step
as required by Article 56 EPC having regard to
docunents D2 or D2 whether on their own or in

conmbi nation with docunment D3.
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6. In the Board's judgenent, for the reasons given,
claiml1l of the main request is novel as required by
Article 54 EPC and involves an inventive step as
required by Article 56 EPC.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first Instance with the
order to grant a patent with the follow ng docunents:

- Clainms 1 to 3, and pages 2, 2a, 3to 7 of the
description filed during the oral proceedings.

- Figures 1, 2A, 2B, 3A 3B, 4A, 4B, 5 and 6 as
originally filed

The Regi strar: The Chai r man:

D. Meyfarth R K Shukl a

1630.D



