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Summary of Facts and Subm ssi ons
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The appel |l ant (applicant) |odged an appeal against the
deci sion of the Exam nation Division refusing European
pat ent application No. 97 101 551.6.

The Exam nation Division held that the amendnents
incorporated in a main request did not conply with the
requi renments of Article 123(2) EPC and that an

auxi liary request did not conply with the requirenents
of Articles 83 and 84 EPC. The Exam nation Division

al so held that the independent clainms of both requests
| acked novelty.

The appel |l ant requested that the decision of the

Exam nation Division be set aside and that a patent be
granted on the basis of the follow ng docunents fil ed
on 22 February 2002:

(i) clainms 1 to 7 as main request; or

(ii) clainms 1 to 7 as auxiliary request.

In a sutmons dated 25 August 2003, oral proceedi ngs
were appointed. In a comuni cation pursuant to
Article 11(1) of the Rules of Procedure of the Boards
of Appeal annexed to the sunmons, objections were in
particular raised in connection with the requirenents
of Article 83 EPC with respect to both the main and
auxi liary requests of the appellant.

On 31 Cctober 2003, the representative of the appellant
infornmed the Board that he would not attend the oral
proceedi ngs. Oral proceedings therefore took place on
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18 Novenber 2003 in the absence of the representative
of the appellant in accordance with Rule 71(2) EPC.

The follow ng docunent is referred to in the present

deci si on:

D5: JI'S K6200, together with an English translation of
a part thereof

Claim1l of the main request of the appellant reads as
fol | ows:

"1. A process for manufacturing a |ithographic
printing plate support made of alum num or an al um num
all oy, in which the surface of the support is
mechani cal |y roughened by graining it with a brush
conprising bristles which have a bending elastic

modul us of 980 to 3920 MPa (10,000 to 40,000 kg/cnf) and
a nerve of 4.905 N (500 g) or less per bristle.”

Claim1 of the auxiliary request corresponds to claim1l
of the main request, with the addition of the feature:

"the nerve of a bristle being defined as the maxi num
val ue of the force inposed on a |load cell equipped with
a slip resistance by noving the bristle at a rate of

5 mm sec. "

In connection with the issue of whether or not the
requirenments of Article 83 EPC are satisfied, the
appel  ant has argued substantially as foll ows:
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The application discloses the invention in a manner
sufficiently clear and conplete for it to be carried
out by a person skilled in the art, so that the
requi renents of Article 83 EPC are sati sfied.

Docunent D5 provides a definition of the term"nerve"

It is further submtted that the term"nerve" should be
understood as referring to the buckling | oad of the
bristle. Furthernore, a nmethod of determ ning the nerve
is disclosed at page 4, lines 10 to 13 of the
application as filed (page 2, lines 53 to 55 of the
publ i shed version of the application as filed).
Appropriate materials for the bristles of the brush are
di sclosed in the | ast paragraph on page 4 of the
application as filed (the paragraph conmon to pages 2
and 3 of the published version of the application as
filed).

Reasons for the Deci sion

0352.D

Mai n Request

The term "nerve", used in claiml to refer to a
property of a bristle of a brush, does not appear to be
a generally accepted termin the art, and the Board is
not aware of any docunent other than that supplied by

t he appel | ant whi ch shows what the person skilled in
the art would understand by this term Docunent D5
consists of a copy of JIS K 6200 in the Japanese

| anguage and a translation of a part of this docunent
in which a Japanese term has been transl ated by the
term"nerve". The translation of the definition of the

term"nerve" refers to "an el astic resistance agai nst
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deformation of a raw material rubber or an unvul cani zed
rubber (the nerve influences a gage of cal endar sheet,
a nmeasurenment of extrudate and/or surface property)".

It is not clear, however, howthis definitionis to be
applied to a bristle, and in particular a bristle which
is not necessarily formed of a rubber.

The skilled reader of the application is accordingly
reliant on the information given in the application for
an understanding of this term According to page 2,
lines 50 to 56 of the application as filed (published
version), the termrefers to the stiffness of a bristle,
represented by a bending elastic nodulus and is defined
as "a maxi mum val ue of the force inposed on a |oad cel
equi pped with a slip resistance by noving the bristle
at a rate of 5 mMmisec.” This information is not,
however, sufficient to allow the skilled reader to
determ ne the value of the "nerve" in the absence of
further details specifying howthe test is to be
carried out. The listing of a nunber of suitable
materials is also not sufficient, since, as stated at
page 3, lines 1 and 2 of the published version of the
application as filed, "it is necessary for themto
satisfy the values of the physical properties regul ated
above".

According to statenment setting out the grounds of
appeal of the appellant, the term should be understood
as referring to the buckling |load of the bristle (cf.
page 3). The disclosure of the application as filed
does not, however, lead the skilled reader to this
concl usi on, since the word "buckling" (inplying an
axi al | oadi ng) nowhere appears, the term "bendi ng"
bei ng used.
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1.4 The application as filed thus does not provide
sufficient information to enable the person skilled in
the art to select bristles falling wwthin the terns of
claim1, so that the requirenments of Article 83 EPC are
not sati sfi ed.

2. Auxi | i ary Request

2.1 Claim 1 of the auxiliary request incorporates the
definition of the term"nerve" referred to at
par agraph 1.2 above. However, in view of the points
not ed above in connection with the main request, this
anmendnent does not overcone the objections under
Article 83 EPC

2.2 The reasons for considering that the requirenents of

Article 83 EPC are not satisfied in respect of the main
request thus also apply to the auxiliary request.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

R. Schunacher W Mbser
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