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Summary of Facts and Subm ssi ons

2293.D

The proprietor appeal ed agai nst the decision of the
opposi tion division concerning the maintenance of

Eur opean patent No. 0 702 854 in anmended formin
accordance with the proprietor's auxiliary request
filed, and subsequently amended, on 15 Cctober 2001
during oral proceedi ngs before the opposition division.

| ndependent clains 1 and 8 as granted read as foll ows:

Caimi:

"A wi ndow blind actuator (300), conprising:

a w ndow blind (308) having a head rail (306) and a
tilt rod (302) rotatably nmounted therein;

a sensor (320, 322) for detecting a light signal and
generating a control signal in response thereto;

a coupling (312) engaged with the tilt rod (302) such
t hat novenent of the coupling causes rotation of the
tilt rod (302);

a reversible electric direct current (dc) notor (314)
operably engaged with the coupling (312) to nove the
coupling (312);

characterised in that:

at | east one dc battery (316) is nounted at the head
rail (306) and is electrically connected to the notor
(314);

an electronic circuit (336) is electrically connected
to the light sensor (320) and the battery (316) for
processing the control signal fromthe |ight sensor to
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cause the battery (316) to energize the notor (314),
and

power conservation neans is provided in the circuit
conprising power transistors, and the |ight sensor
(320) has a dark current equal to or less than 10°
anperes, whereby power in the battery is conserved to
prolong the Iife of the power supply.”

Cl ai m 8:

"A method for nmoving the slats of a blind by rotating
the tilt rod of the blind, conprising the steps of:

(a) providing a notor (314), a power source (316), and
an electronic circuit (336) for receiving a control
signal and processing the control signal to cause the
power source (316) to energize the notor (314),

characterised in that the nmethod conprises the
addi tional steps of:

(b) coupling a rotor (76) of the notor (314) with a
tilt rod (302); by neans of a coupling (312) engaged
with the tilt rod (302) such that novenent of the
coupling causes rotation of the tilt rod (302).

(c) sensing a predeterm ned el ectromagnetic signal to
generate the control signal and cause the electrica
circuit between the power source and the notor to be
conpleted to rotate the tilt rod (302);

(d) providing a reversible electric direct current (dc)
not or (314) operably engaged with the coupling (312) to
nmove the coupling (312);

(e) providing at | east one direct current (dc) battery
(316) electrically connected to the notor (314);

2293.D
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(f) providing an electronic circuit (336) electrically
connected to the light sensor (320) and the battery
(316) for processing the control signal fromthe |ight
sensor to cause the battery (316) to energi ze the notor
(314);

(g) nmounting the dc notor (314), the dc battery (316)
and the electronic circuit (336) in a head rail (306)
of the w ndow blind; and

(h) providing power conservation nmeans in the circuit
conprising power transistors, and |light sensor (320)
having a dark current equal to or less than 107
anperes, whereby power in the battery is conserved to
prolong the Iife of the power supply.”

Amended cl ains according to a main request and ei ght
auxiliary requests were filed with the grounds of

appeal .

After summons to oral proceedings, the appellant
proprietor filed with a letter dated 23 August 2004
sets of anmended clains according to a main request and
first to twenty-first auxiliary requests.

Claim 1 according to the main request reads as foll ows:

"A wi ndow blind actuator (300), conprising:

a w ndow blind (308) having a head rail (306) and a
tilt rod (302) rotatably nmounted therein;

a sensor (320, 322) for detecting a light signal and
generating a control signal in response thereto;

a coupling (312) engaged with the tilt rod (302) such
t hat novenent of the coupling causes rotation of the
tilt rod (302);
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a reversible electric direct current (dc) notor (314)
operably engaged with the coupling (312) to nove the
coupling (312);

characterised in that

at | east one dc battery (316) is nounted at the head
rail (306) and is electrically connected to the notor
(314); and

the Iight sensor (320) has a dark current equal to or

| ess than 10°° anperes, whereby power in the battery is
conserved to prolong the life of the power supply.”

Claim 1l according to the first auxiliary request
differs fromclaim1 according to the main request in
that the feature "at | east one dc battery (316) is
nmounted at the head rail (306)" has been replaced by
the feature "at | east one dc battery (316) is nounted
in the head rail (306)".

Claim 1 according to the second auxiliary request
differs fromclaim1 according to the first auxiliary
request in that the feature "and the |ight sensor

i ncl udes a phototransi stor having a dark current equal
to or less than 10°® anperes" has been incor porated
after the expression "a dark current equal to or |ess
t han 10°° anperes".

Claim1 according to the third auxiliary request
differs fromclaim1 according to the first auxiliary
request in that the feature "power conservation
resistors are provided in the circuit conprising power
transi stors" has been incorporated before the feature
"and the light sensor (320) has a dark current equal to
or less than 10°° anperes".
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Claim 1 according to the fourth auxiliary request
differs fromclaim21l according to the third auxiliary
request in that the feature "and the |ight sensor

i ncl udes a phototransi stor having a dark current equal
to or less than 10°® anperes" has been incor porated
after the expression "a dark current equal to or |ess
t han 10°° anperes".

| ndependent claim8 according to the fifth auxiliary
request reads as foll ows:

"A nmethod for noving the slats of a blind by rotating
the tilt rod of the blind, conprising the steps of:

(a) providing a notor (314), a power source (316), and
an electronic circuit (336) for receiving a control

si gnal

(b) coupling a rotor (76) of the notor (314) with a
tilt rod (302); by neans of a coupling (312) engaged
with the tilt rod (302) such that novenent of the
coupling causes rotation of the tilt rod (302);

(c) providing a handhel d user comand si gnal generator
(31) for selectively generating a user command si gnal
and sensing the user conmand signal to generate the
control signal and cause the electrical circuit between
t he power source and the notor to be conpleted to
rotate the tilt rod (302);

(d) providing a reversible electric direct current (dc)
not or (314) operably engaged with the coupling (312) to
nove the coupling (312);

(e) providing at | east one direct current (dc) battery
(316) electrically connected to the notor (314);

(f) providing an electronic circuit (336) electrically
connected to the light sensor (320) and the battery
(316) for processing the control signal fromthe |ight



2293.D

- 6 - T 0205/ 02

sensor to cause the battery (316) to energi ze the notor
(314), the electronic circuit (336) conprises a power
swi tch having an open configuration and a cl osed
configuration for selectively energizing the notor
(314) and for sensing the control signal with
conparatively little expenditure of the battery energy;
(g) nmounting the dc notor (314), the dc battery (316)
and the electronic circuit (336) in a head rail (306)
of the w ndow blind; and

(h) providing power conservation resistors in the
circuit conprising power transistors, and |ight sensor
(320) having a dark current equal to or less than 107
anperes, whereby power in the battery is conserved to
prolong the Iife of the power supply.”

Claim 1 according to the sixth auxiliary request reads
as follows:

"A wi ndow blind actuator (300), conprising:

a w ndow blind (308) having a head rail (306) and a
tilt rod (302) rotatably nmounted therein;

a signal sensor (320, 322) for detecting a light user
command signal and generating a control signal in
response thereto;

a handhel d user conmand signal generator (31) for
selectively generating the |ight user command signal;
a coupling (312) engaged with the tilt rod (302) such
t hat novenent of the coupling causes rotation of the
tilt rod (302);

a reversible electric direct current (dc) notor (314)
operably engaged with the coupling (312) to nove the
coupling (312);

characterised in that
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at | east one dc battery (316) is nounted in the head
rail (306) and is electrically connected to the notor
(314); and

power conservation resistors are provided in the
circuit conprising power transistors, and

the light sensor (320) has a dark current equal to or

| ess than 10°° anperes, and further characterized in
that an electronic circuit (336) is electrically
connected to the light sensor (322) and the battery
(316) for processing the control signal fromthe |ight
sensor to cause the battery (316) to energi ze the notor
(314) and the electronic circuit (336) conprises a
power switch having an open configuration and a cl osed
configuration for selectively energizing the notor
(314) and for sensing the control signal with
conparatively little expenditure of the battery energy,
wher eby power in the battery is conserved to prol ong
the Iife of the power supply.”

Claim1 according to the seventh auxiliary request
differs fromclaim21l according to the third auxiliary
request in that the feature "a limt switch is adapted
to deactivate the notor when the blind is in a
predet erm ned configuration” has been inserted after
the expression "characterised in that".

Claim1 according to the eighth auxiliary request
differs fromclaim1 according to the third auxiliary
request in that the feature "the notor being operably
engaged through a gear box" and the feature "a limt
swtch is operated by a gear (94) of the gear box and
is adapted to deactivate the notor when the blind is in
a predeterm ned configuration"” have been respectively
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inserted before and after the expression "characterised
in that".

Claim 1 according to the ninth auxiliary request
differs fromclaim21l according to the third auxiliary
request in that the feature "a limt switch is adapted
to deactivate the notor when the blind is in a manual ly
adj ust abl e predeterm ned configuration"” has been
inserted after the expression "characterised in that".

Claim1 according to the tenth auxiliary request
differs fromclaim1 according to the eighth auxiliary
request in that the expression "when the blind is in a
predet erm ned configuration" has been replaced by the
expression "when the blind is in a manual | y adj ustabl e
pr edet er mi ned configuration”.

The clains for the eleventh to twentieth auxiliary
requests are respectively identical to the clains for
the first to tenth auxiliary requests, with the
exception that claim2 in the latter requests has been
del eted and the follow ng clainms have been renunbered

accordingly.

The twenty-first auxiliary request is for the

mai nt enance of the patent in the version naintained by
t he opposition division.

The foll ow ng docunents:

D14: Toshi ba Corporation, "Photo Sensors Data Book"
3'd Edition, August '86,
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D16: "Understanding Solid-State El ectronics", Radio
Shack, 3'¢ Edition, 1972, 1978, Texas |nstruments,

D17: JP-A-61109890, and

D17': English translation of JP-A-61109890,

consi dered during the proceedi ngs before the opposition
division remain relevant to the present appeal.

Oral proceedings were held on 23 Septenber 2004.

The Board observed first that claiml for all the
requests, except for the fifth, sixth, fifteenth and
sixteenth auxiliary requests infringed Article 123(3)
EPC because a restrictive feature, nanely "an

el ectronic circuit (336) is electrically connected to
the Iight sensor (320) and the battery (316) for
processing the control signal fromthe |ight sensor to
cause the battery (316) to energize the notor (314)"
whi ch was present in claim1l as granted had been
omtted fromclaiml.

Furthernore, the Board observed that claim8 of the
fifth auxiliary request and claim7 of the fifteenth
auxiliary request infringed Article 123(3) EPC because
arestrictive feature, nanely "a predeterm ned

el ectromagnetic signal™, which was present in claim38
as granted had been omtted fromthese cl ains.

It was decided that as the appellant had already filed
31 requests, no further opportunity to amend the
br oadened cl ains woul d be all owed. The oral proceedings
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continued with a discussion of the sixth and sixteenth

auxiliary requests.

The argunents of the appellant proprietor in respect of
the sixth auxiliary request can be sunmmarised as
fol | ows:

The Iight sensor referred to in claim1l, which had a
dark current equal or less than 10> anperes, woul d be
interpreted by the skilled person as a sensor
conprising a phototransi stor and ot her conponents for
providing a digital output signal, and not as a
phot odi ode or a phototransi stor per se, which at the
time of the invention had dark currents |ess than about
2 x 10°° anperes. This interpretation was supported by
t he description of the application, which recited that
"a sensor detects a light signal and generates a
control signal in response to the |light signal”
(publ i shed application WD A-94/29943, page 5, lines 16
ff.). For the skilled person, such a control signal was
a digital signal. On the basis of the description with
reference to figure 7, the light sensor should be
interpreted as conprising, for sensing the |ight signal
and delivering a digital signal, photodiode 29, Schm dt
trigger 142 and resistor RI.

A light sensor having the features recited in the
properly interpreted claim1 was not disclosed in the
prior art, in particular not in docunment D17, which
di scl osed a wi ndow blind actuator nerely conprising a
phototransistor for receiving infra red signals. The
obj ective technical problemwas to reduce power
consunption in the blind actuator. But there was no
suggestion in D17, which considered the use of
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integrated circuits for reducing the energy consuned,
or in any other cited prior art docunent, that the
reducti on of power consunption m ght be achi eved by
inmproving the light sensor. Reading D17 in this way

i nvol ved ex-post-facto reasoning. Even if one

consi dered (inadm ssibly) the technical problemto be
reduci ng consunption of the light sensor, the skilled
person woul d not be directed to the invention by the
cited prior art, in particular not by documents D14 or
D16 which nerely discl osed phot odi odes and

phot ot ransi stors per se, and not a |light sensor which
provided a digital control signal.

The argunents of the respondent opponent 02 can be
sumari sed as foll ows:

The proprietor nmade an artificial interpretation of the
expression "dark current”. A dark current was the
current flowng in the absence of light in a photo
detector, but this expression had no well recognized
meaning for a circuit conprising a phototransistor and
ot her el ectrical conponents. Nor was there any support
in the application as filed, according to which the

I ight sensor was a phototransi stor per se, for
interpreting the light sensor in claiml of the sixth
auxiliary request as including a phototransistor and
ot her el ectrical conponents (published application,
page 10, lines 18 to 23 and page 26, lines 6 to 11;
figure 7). According to claim1, the |ight sensor was
connected to an electronic circuit (336); if the
appellant's interpretation were correct, the nunber of
conponents to be included in the |light sensor would be
arbitrary and unclear. A light sensor providing a
digital control signal was neither recited, nor
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inplied, in the patent in suit or in the application as
filed.

In D17, the reduction of the power consunption was an

i ssue (see page 4). Mreover, it was obvious to attenpt
to reduce further the power consunption of the actuator
di scl osed in D17 by choosing | ow power conponents,
particul arly photodi odes or phototransistors with | ow
dark currents, since the |ight sensor was continuously
wor ki ng and consum ng power - unlike the nmotor. At the
time of filing of the application, all avail able photo
transistors had a dark current |ess than 10> anperes.
The use of the avail able phototransistors in the w ndow
blind actuator according to D17 was obvi ous and the
subject-matter of claim11 of the sixth request |acked

an inventive step.

The appel | ant (patentee) requested that the decision
under appeal be set aside and that the patent be

mai ntai ned in anmended formon the basis of one of the
mai n request or first to twenty-first auxiliary
requests in the letter of 23 August 2004.

The respondent (opponent 02) requested that the appeal
be di sm ssed.

OQpponent 01 withdrew its opposition (letter dated
10 January 2001).

Reasons for the Decision

1

2293.D

The appeal is adm ssible.
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Main request, first to fifth, seventh to fifteenth, and

seventeenth to twentieth auxiliary requests

2.2

2.3

2293.D

As nmentioned in the oral proceedings, the main request,
the first to fifth, seventh to fifteenth, and
seventeenth to twentieth auxiliary requests contravene
Article 123(3) EPC

Al'l these requests, except for the fifth and the
fifteenth auxiliary requests, contain independent
apparatus clainms which do not include all the features
of the only independent apparatus claim(claim1l) as
granted, so as to extend the protection conferred. One
of the features in question is recited at lines 21 and
22 of page 13 of the published patent and reads "an

el ectronic circuit (336) is electrically connected to
the light sensor (320) and the battery (316) for
processing the control signal fromthe |ight sensor to
cause the battery (316) to energize the notor (314)".

Met hod claim8 of the fifth auxiliary request and

method claim7 of the fifteenth auxiliary request do

not include all the features of the only independent

met hod claim (claim@8) as granted, so as to extend the
protection conferred. More specifically, the feature "a
predeterm ned el ectromagnetic signal”, recited in the

| ast Iine of page 13 of the published patent, does not
appear in the nmethod clains of these auxiliary requests.

For the above reasons, all the above nentioned requests
have to be refused. In the oral proceedings, the
appel l ant requested to be allowed to reinsert the
omtted features. By that tinme the appellant had
already filed 31 requests, allow ng the requested
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reinsertion would bring the total nunber of requests to
50. This woul d place an unreasonabl e burden on the
respondent and the Board at a | ate stage of the
proceedi ngs. In such circunstances, the Board
considered it appropriate to refuse the request to
amend.

Si xth and sixteenth auxiliary requests - Scope of claiml

2293.D

The Iight sensor (320) referred to in claim1 of the
sixth auxiliary request (lines 20 to 24) has a dark
current equal or |ess than 10° anmperes and provides the
el ectronic circuit (336) with a control signal. This
Iight sensor does not clearly refer back to the signa
sensor (320, 322) for detecting a |ight user conmand
signal and generating a control signal in response
thereto (claim1l, lines 7 and 8) and has no ant ecedent
in the claim Therefore, claim1l according to the sixth

auxi liary request is unclear.

According to the proprietor, the |light sensor according
to claim1 should be interpreted (second interpretation
in the letter dated 23 August 2004) as conprising, for
sensing the signal: photodi ode 29, Schm dt trigger 142
and resistor Rl, and for sensing daylight signal:

phot odi ode 28, resistors R3 - R8 and R12, transistors
QL and @2, and NAND gate 182.

Wil e an arrangenent according to the proprietor's
second interpretation may fall within the scope of
claiml1 according to the sixth auxiliary request, this
claimis broad enough to cover also a wi ndow blind

actuator having a light sensor which is a | ow dark
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current phot odi ode, or phototransistor, per se with a
dark current of less than 10> anperes.

The signal sensor according to claim1 of the sixth
auxiliary request, which detects a light signal, is a
Iight sensor. This signal sensor generates a control
signal in response to the light signal, as does the
light sensor nmentioned in claim1l, which can thus be
understood as referring to the signal sensor. This
interpretation is consistent wwth the only definition
of a signal sensor which is given in the clainms of the
granted patent (claim3) and with the scope of granted
claim1. This claimcovers a |light sensor having a dark
current equal to or less than 10> anperes for
generating a control signal in response to a |ight
signal, which is a signal sensor when the contro

signal for the electronic circuit (336) is generated by
a signal sensor in response to a user command si gnal
because this last feature is recited in dependent

claim 3.

Claim5 of the granted patent, or claim4 of the sixth
auxi liary request, specifies that the Iight sensor is a
phot ot ransi stor having a dark current equal or |ess

t han 2x10°° anperes. The expression "signal sensor" in
claim1 may be understood on the basis of the
application as filed (published application WO A-

94/ 29943, page 10 of the description, lines 18 to 23;
figure 7, signal sensor 29), nore generally, as

speci fying a | ow dark current photodi ode, or

phot ot ransi stor, per se. At the date of filing of the
application, as acknow edged by the proprietor, photo-
detectors had dark currents of less than 108 anpere,
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and consequently | ess than 10° anpere, consistent with
the formul ati on of claiml.

The above interpretation of the Iight sensor in claiml
of the sixth auxiliary request is also supported by the
passages on page 26, second paragraph and page 28,
fourth paragraph of the application read in conjunction
wi th the passage nentioned above and figure 7. For
instance, the light sensor 29 that has a | ow dark
current on page 26 of the description is the sanme as

t he signal sensor 29 nentioned on page 10, at lines 18
to 23, which has a low dark current and is a

phot ot ransi stor or a phot odi ode per se as shown in
figure 7. The other references to the |ight sensor nade
in the patent application (page 5, second paragraph and
page 7, second paragraph) are nore general definitions
of a light sensor which do not contradict the
interpretation of the Iight sensor nade by the Board.

According to the proprietor, the three orders of
magni t ude between the dark current of the |ight sensor
(10°° anpere) recited in claim1 and the avail abl e

phot otransi stors (108 anpere) and the description that
the control signal was generated in response to the
light signal detected by the sensor (page 5, lines 16
and 17 of the description of WO A-94/29943) proved that
the proprietor's interpretation of the termlight
sensor was the correct one. It was inplicit that the
control signal was a digital signal

However, the Board could not find in the description
any disclosure of a physical entity including a

phot otransi stor and ot her el ectrical conponents for
providing a digital output signal which in absence of
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light would be less than 10> anpere. Nowhere in the
patent application is it recited that the control

signal generated by the light sensor is a digital

signal and a control signal does not necessarily inply
a digital signal for the skilled person. The disclosure
of a patent application may be interpreted only within
the limts of what the skilled person would directly
and unanbi guousl y derive, using comon know edge, at
the date of filing, fromthe whole of this application
Accordingly, the Board judges that the |ight sensor 29
(on page 26 of the description) cannot be understood as
a piece of circuitry including anong ot her conponents a
phototransistor, with the signal sensor 29 (on page 10)
bei ng a phototransi stor included therein. This does not
mean that the application as filed does not cover the
proprietor's interpretation of the Iight sensor, but it
does not rule out the interpretation of claim11 made by
t he Board, which is supported by the application as
filed and makes technical sense because it does not

i nply unreasonabl e values for the | ow dark current of

t he phototransistor formng the |ight sensor.

The sane considerations apply to claim1l of the

si xteenth auxiliary request.

Claim 1 of the sixth and sixteenth auxiliary requests -

| nventive step

2293.D

It is common ground that docunent D17 forns the cl osest
prior art. The proprietor has not disputed that the

wi ndow bl ind actuator according to claim1l of the sixth
auxiliary request differs fromthe w ndow blind
actuator disclosed in D17 only in that a |ight sensor
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having a dark current equal to or |less than 10°° anperes
is not disclosed in D17.

Since claim1l covers a wi ndow blind actuator which
conprises a |light sensor having a | ow dark current
phot odi ode or phototransi stor per se, such a |ight
sensor is the only feature of this particul ar actuator
as covered by claim1l which is not disclosed in D17, in
particular, not in Figure 2 and not in the translation
D17', Working Exanpl es, pages 3 to 5.

It is not denied by the proprietor (see above) that al
phot odi odes or phototransi stors had a dark current

| ower than 10°° anperes at the date of filing of the
application. This is supported, for instance, by
docunents D14 and D16 whi ch show specification data of
phot odi odes or phototransi stors having dark currents

| ower than 10" anperes.

The skilled man starting from D17 and wi shing to put
into practice the teaching of this docunent woul d
sinmply use the photo detectors available at the tinme of
filing of the application for receiving the |ight
signals transmtted by the transmtter 24 of D17. This
obvi ous use would result in a w ndow blind actuator,

whi ch conprises a light sensor having dark currents

| ower than 10°° anperes, and thus all the features
recited in claiml of the sixth auxiliary request, as
interpreted by the Board. Moreover, in a device powered
by batteries, reducing the power consunption anywhere
in the device is a standing problem for the skilled man,
and no unexpected effects would result fromthe obvious
conmbi nation of the teaching of the closest prior art
docunent D17 with the comon practice of the skilled
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person. The above considerations apply to claim1l
according to the sixteenth auxiliary request as well.

7. The Board concludes therefore that the grounds for
opposition nentioned in Article 100 EPC prejudice the
mai nt enance of the patent in any one of the anended
fornms according to the present main and first to
twentieth auxiliary requests. The appellant's twenty-
first auxiliary request is concerned with the
mai nt enance of the patent in the version naintained by
t he opposition division. Since the proprietor is the
sol e appell ant against the interlocutory decision
mai ntai ning the patent in anmended form the appellant's
twenty-first auxiliary request is redundant. The appeal
has to be dism ssed and the patent nmaintained in the
ver si on approved by the opposition division.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

D. Sauter W J. L. \Weeler
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