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Summary of Facts and Subm ssi ons

1282. D

By its interlocutory decision dated 24 January 2002 the
Qpposition Division nmaintained the patent in an anmended
form On 6 February 2002 the appellant (opponent) filed
an appeal and paid the appeal fee sinultaneously. The
statenment setting out the grounds of appeal was

recei ved on 30 May 2002.

The patent was opposed on the grounds based on
Articles 100(a) (54 and 56) and 100(c) EPC.
During the appeal proceedings the appellant only
referred to the ground of Appeal based on
Article 123(2) EPC as well as on Article 84 EPC.

Oral proceedi ngs took place on 19 March 2003.

The appel | ant requested that the decision under appeal
be set aside and that the patent be revoked.

The respondent (patentee) requested that the appeal be
di sm ssed, or that the patent be naintained on the
basis of the first or third auxiliary request filed
with letter of 17 February 2003. The second auxiliary
request filed with the sane letter was w thdrawn during
t he oral proceedings.

| ndependent claim1 of the main request (as maintained
during opposition) reads as foll ows:

"1. Device for automatic mlking of animals, conprising
inter alia one or nore mlking stalls (5,5 ") provided
with an entrance gate (21) and an exit gate (22), a

lying and wal king area (1), a feeding and watering area
(3), and an access sluice (6) which is provided with a
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first identification system (11) which is coupled to a
control system (25) for controlling the device, which
access sluice (6) can alternatingly clear a passage for
an animal fromthe wal king area (1) to a m |l king stal
(5',5"") or to the feeding and watering space (3),
characterized in that a waiting area (2) is

i ncor porated between the access sluice (6) and the
entrance gate (21), said waiting area being suitable
for harbouring cows before entering the mlKking
stall(s) (5, 5 ') and having a size such that the
wait-tinme for the cows can anpbunt to a nmaxi mum of one
hour " .

| ndependent claim4 of the main request (as maintained
during opposition) reads:

"4, Method for automatic m | king of animls which under
i nfluence of a control system (25) are guided via an
access sluice (6) and a waiting area to one of the
mlking stalls (5 ,5""') provided with an automatic

m | ki ng device, wherein the aninmals are identified as
mlkripe animals by a first identification system (11)
pl aced in the access sluice (6), the animals are
identified before leaving the mlking stall (5,5 ") by
a second identification systemand the mlking data is
recorded in the control system (25), characterized in
that after successful mlking the aninmals are guided to
a feeding and watering area (3) and in the access
sluice (6) the animals are guided to the feeding and
watering area (3) when a preset nunber of animals
occupying the waiting area (2) woul d be exceeded".

Reasons for the Decision

1282. D
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The appeal is adm ssible.

Interpretation of the independent clains:

" Har bouri ng"

According to the definition given in the Webster's
Revi sed Unabridged Dictionary (1913) (available for
consultation on the Internet site ww.dict.org), "to
har bour” neans: to afford |lodging to; to enter as
guest; to receive; to give a refuge to.

Therefore, in the view of the Board and in the context
of the patent "harbouring” clearly nmeans "to give a
refuge to" in the sense that the cows may dwell in this
area before entering the mlking stalls (see al so
section 3.2, below).

This interpretati on has been confirnmed by the
respondent during the oral proceedings as being the
sol e i ntended one.

"Successful mlking"

The Board considers that it is part of the basic

knowl edge of a person skilled in the art in the
technical field of automatic m | king of aninmals that
"successful mlking" means that the m | king operation
could be carried out as nornally to be expected w thout
any problem This viewis confirned by claim®6 as
granted where an unsuccessful mlking is inplied to
occur when "connection of the automatic m |l Kking device
has not resulted in the expected supply of mlKk".

The Board therefore cannot understand the | ack of
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clarity argunent (Article 84 EPC) brought forward in
this respect by the appellant. Furthernore, the
expression "successful mlking" was already present in
claim7 as granted, so that a clarity-objection in this
respect could have been negl ected by the Board.

Claim1l1l of the main request - Conpliance with
Article 123(2) EPC

Claim1 as maintai ned by the Opposition D vision
differs fromCaim1l as granted by the addition of the
foll ow ng passage "said waiting area being suitable for
har bouring cows before entering the mlking stall(s)
(5", 5 ') and having a size such that the wait-tine for
t he cows can anount to a maxi num of one hour".

The appel |l ant objected to the use of the expression
"said waiting area being suitable for harbouring cows"
which in his opinion "inplies that the waiting area
provi des a sort of cover for the animls".

However, according to the interpretation nmade by the
Board (see section 2.1, above), "harbouring cows" has
to be understood as neaning "to offer a refuge to the
cows" and does not inply any sort of cover or any other
special requirenment to the area where "harbouring"

t akes place. Therefore, the use of the expression "said
wai ting area being suitable for harbouring cows" does
not contravene the provisions of Article 123(2) EPC.

The appel l ant al so objected that the feature "having a
size such that the wait-tinme for the cows can anount to
a maxi mum of one hour" has been extracted fromthe
description of an enbodinent in isolation of the rest
of the disclosure relating to said enbodi nent. The
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appel l ant argued that in order to be sure that cows do
not have to wait for nore than one hour, once the
waiting area is full, it has first to be totally

cl eared before any further animals could be admtted
again. This requirenment however would inply that
expelling means are inplicitly needed to clear the

wai ting area and therefore expelling neans shoul d have
been nentioned in the claim

The respondent argued that the term"waiting area"” has
al ready been defined in claim1l of WO A-96/03031 and
that there was no indication in the disclosure for the
need of expelling neans in the waiting area. In the
respondent’'s view, claiml does not require that al
cows present in the waiting area are effectively m |l ked
within one hour. Claiml only requires that the size of
the waiting area is sufficient to receive the nunber of
animals that could be mlked within one hour.

The Board too considers that claim1 only defines how
to calculate the required size of the waiting area, but
does not set an effective duration within which the
animal s have to be mlked. Thus, there are no inplicit
features to be considered in addition to those cited in
the foll ow ng passage of the description (WO A-

96/ 03031, page 3, lines 7 to 11) which reads as
follows: "The size of waiting area 2 depends on the
capacity of m|lking parlour 5 and the nunber of aninals
in the herd. It is conceivable that the waiting area 2
t akes such a large formthat the wait-tinme for the cows
in waiting area 2 can anmount to a maxi num of one hour"”

The Board notes that according to said passage the size
of the waiting area is brought into relation with two
paranmeters nanmely the capacity of the m | king parl our
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and the nunber of animals in the herd.

The feature introduced in the claimrelates solely to
the maximumwait-tine. It is however clear for a
skilled person that in principle solely the capacity of
the m | king parlour determ nes the nunber of cows which
can be ml ked on an average in a one hour period and
thus determ nes the size that the waiting area mnust
have to accommpdat e the nunmber of cows that can be
mlked within a maxi numwait-tine of one our.
Consequently, since it is clear that the wait-tinme and
the capacity of the mlking parlour are linked to each
other, defining the size of the waiting area with
respect to the wait-tine amounts to define it
inmplicitly with respect to the capacity of the m|lking
par | our .

In the passage of the description cited above (section
3.5), the size of the waiting area is also said to be
related to the nunber of animals in the herd.

The appellant argued in this respect that, since the
nunber of animals that can be m | ked in one hour
depends on the nunber of mlking stalls and since it is
obvi ous that the nunber of mlking stalls has to be
determined with respect to the size of the herd, the
nunber of animals which can be m | ked w thin one hour
depends al so on the size of the herd. Therefore, the
size of the waiting area (which is sized to receive the
nunber of animals which can be m | ked w thin one hour)
depends al so on the nunber of animals in the herd.

Consequently, claim1l should at |east have included al
the features of the above cited passage of the
description, i.e. that the size of waiting area depends
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on the capacity of m|lking parlour and the nunber of
animals in the herd.

The Board considers that it is correct to assune that
the capacity of the mlking parlour (i.e. the nunber of
m | king stalls needed for the device in order to
operate properly) has to be determned in function of

t he nunber of animals of the herd. However, once the
device and the nunber of mlking stalls is determ ned,
the size of the waiting area is solely to be cal cul ated
with respect to the nunber of aninmals that can be
mlked within one hour (i.e. with respect to the
capacity of the mlking parlour). As a matter of fact,
even if, for a given device, the nunber of aninmals of
the herd would cone to change, this woul d have no

i nfluence on the nunber of aninmals which can be m | ked
wi thin one hour and thus, no influence on the size of
the waiting area.

Therefore, the Board conmes to the conclusion that the
size of the waiting area is not related to the nunber
of animals in the herd and that therefore, it was not
necessary to introduce this originally disclosed
parameter into claim1.

Thus, the Board concludes that the amendnents made (see
section 3.1, above) do not contravene the requirenments
of Article 123(2) EPC

Claim4 of the main request - Conpliance with
Article 123(2) EPC

Claim4 as maintai ned by the Opposition D vision
differs fromCaim4 as granted by the addition of the
expression "and a waiting area" (between "... aninmals



4.2

1282. D

- 8 - T 0195/ 02

are guided via an access sluice (6)" and "to one of
the mlking stalls ...") and of the follow ng passage
"after successful mlking the aninmals are guided to a
feeding and watering area (3) and in the access sluice
(6) the aninmals are guided to the feeding and watering
area (3) when a preset nunber of animals occupying the
waiting area (2) would be exceeded".

That a "waiting area” is incorporated between the
access sluice and the entrance gate of the mlKking
stalls is already disclosed in claim1l as published
(WD A-96/03031) and thus, does not contravene the
requirenments of Article 123(2) EPC.

Al t hough the passage "after successful mlking ..
exceeded" |isted above in section 4.1 is disclosed in
claim7 as published (WO A-96/03031) as well as in
claim7 as granted, in the view of the appellant, said
features cannot be cl ai med i ndependently of the
features of claim5 of WD A-96/03031, since claim?7 of
WO A- 96/ 03031 refers back to either of the clains 5 and
6 of WO-A-96/ 03031 (which in turn refer back to claim4
of WO A-96/03031). The appellant argued that w thout
the definition of an "unsuccessful mlking" given in
claim5, a skilled person would not known how t he
expression "successful mlking" should be interpreted.

The Board cannot accept the appellant's argunents. As
indicated in section 2.2 above, the Board considers

t hat the meaning of "successful mlking" is basic
knowl edge for a skilled person in the technical field
of automatic m | Kking.

The Board considers also that it is correct that a
dependency cannot be renoved if doubt exists as to
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whet her the clains of a patent are only to be
understood in the restricted fashion resulting fromthe
dependency. However, the renoval of a dependency and
the introduction into an i ndependent claimof features
froma dependent claim regardl ess of other features or
ot her dependent clains, is not prohibited as |ong as
the skilled person recognises that there is clearly no
cl ose functional or structural relationship between the
one dependent claim (here Caim7 of WD A-96/03031) and
the other features or other dependent clains (here
Clainms 5, 6 of WO A-96/03031) (see al so deci sion

T 288/89, section 2.2).

In the present case, claim?7 of WO A-96/03031 refers to
the case where automatic m |l king was successful,
whereas clains 5 and 6 of WD A-96/03031 refer to cases
where automatic mlking has failed. Therefore, the
feature "after successful mlking the animals are
guided to a feeding and watering area (3)" does not
have any cl ose functional or structural relationship
with the features of clains 5 and 6 relating to howto
proceed in case m |l king has fail ed.

The net hod steps involved in guiding the cows when

| eaving the mlking stall (clainms 5 to 7 of WO A-

96/ 03031) have to be considered as alternatives, which
due to the different situations which trigger this
further guiding of cows and which furthernore have no
interference with each other, are conpletely

i ndependent from each ot her.

Consequently, the introduction of said feature into
i ndependent claim4 does not contravene the
requirenments of Article 123(2) EPC.
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Furthernore, the feature of claim7 of WO A-96/ 03031,
according to which "in the access sluice (6) the
animals are guided to the feeding and watering area (3)
when a preset nunber of animals occupying the waiting
area (2) would be exceeded” is not related to the
carrying out of the automatic m | king operation at all,
nor to the guidance of cows when | eaving the stalls,
but solely to the nunber of aninmals occupying the

wai ting area when a cowis in the access sl uice.
Therefore, it is clear for a skilled person that there
is no close functional or structural relationship
between said feature of claim7 of WO A-96/03031 and
the features of clains 5 and 6 of WO A-96/ 03031.
Consequently, the introduction of said feature in

i ndependent claim4 does not contravene the
requirenments of Article 123(2) EPC either.

Moreover, said feature "in the access sluice (6) the
animals are guided ... exceeded" is not only disclosed
inclaim7 but also in the description of WO A-96/ 03031
page 5, lines 28 to 30 and 33 to 36. Fromthis passages
too it is clear that said feature is independent from

t he outcome of m |l king and the resulting guidance of
the cows when | eaving the stalls, since said passages
refer to how to handl e ani mal s whi ch have not been in
the stalls yet when the waiting area is full of cows.

Thus, the introduction of the features of claim7 as
granted into claim4 as granted w thout al so
introducing the features of claim5 as granted does not
contravene the requirenents of Article 123(2) EPC

Thus, the Board cones to the conclusion that the
subject-matter of claim4 as maintained by the
Opposition Division does not contravene the
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requirenments of Article 123(2) EPC.

5. Conpliance of clains 1 and 4 of the main request with
the requirements of Article 123(3) EPC

Bot h i ndependent clains 1 and 4 of the main request
conprise additional features which further limt the
scope of protection when conpared with the
corresponding clains as granted. Thus, the requirenents
of Article 123(3) EPC are net.

6. Concl usi ons

6.1 Thus, the Board comes to the conclusion that the
grounds of appeal relied upon by the appellant do not
prej udi ce the mai ntenance of the patent as maintained
by the Opposition Division.

6.2 Since the Board accedes to the respondent's main

request there is no need to examne its auxiliary
requests.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

1282. D
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G Magouliotis C. Andries
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