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Summary of Facts and Subm ssi ons

The appeal contests the decision of the Opposition
Di vision of the European Patent Ofice dated

10 Decenber 2001, to revoke the European patent

No. 515 435 pursuant to Articles 102(2),(3) EPC

The Appellant (Patentee) filed a notice of appeal on
11 February 2002 and paid the appeal fee on the sane
day.

By letter dated 17 April 2002 the appellant indicated
that it did not intend to pursue the appeal and that no
grounds of appeal would be submtted. He al so requested
t he appeal fee be refunded.

Neverthel ess, the Registry of the Board issued a
communi cation dated 10 May 2002 sent by registered
letter with advice of delivery, to informthe Appellant
that as no statement of grounds had been filed, the
appeal could be expected to be rejected as

i nadm ssi ble. The Appellant was invited to file its
observations within two nonths and its attention was
drawn to the possibility for re-establishnment of rights
of Article 122 EPC.

No answer was given within the tine limt indicated in
t he Regi stry's comruni cati on.

Reasons for the Decision

2308.D

As no witten statenment setting out the grounds of
appeal has been filed and as the Appellant does not
intend to pursue its appeal as put down in its letter
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dated 10 May 2002, w thout expressly withdrawing its
appeal, the appeal has to be rejected as inadm ssible
according to Article 108 EPC | ast sentence in
conjunction wth Rule 65(1) EPC.

2. The rei mbursenment of the appeal fee is only allowabl e:

- pursuant to the Rule 67 EPC in the event of a
substantial procedural violation when the appeal
is allowable

- when the notice of appeal is not deenmed to have
been filed because of a failure to pay the appeal
fee wwthin the tine imt under Article 108 EPC
second sentence (see T 13/82, QJ EPO 83, 411 and
T 372/ 99).

But the EPC provides no reinbursenent of appeal
fee if the appeal is inadm ssible.

3. In the present case the appeal is deened to have been
filed since the notice of appeal was filed, and the
appeal fee was paid, both within the tinme limt
according to Article 108 EPC first sentence. But, as
al ready set out, it is inadm ssible under Article 108
EPC | ast sentence in conjunction with Rule 65(1) EPC.

Consequently, neither of the two possibilities for

rei mbur senent above nentioned in point (2) above is
avai l able to the appellant and its request has no | egal
basi s.
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Or der

For these reasons it is decided that:

T 0163/ 02

1. The appeal is rejected as inadm ssible.

2. The request to refund the appeal fee is refused.
The Regi strar: The Chai r man:
G Rauh P. Krasa
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