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Summary of Facts and Subm ssi ons
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The appel | ant (opponent 02) | odged an appeal agai nst

the interlocutory decision of the Opposition Division
mai nt ai ni ng Eur opean patent No. O 445 465 in anended

form

The Opposition Division held that the grounds of
opposi tion based on Articles 100(a) EPC (Il ack of
novelty and | ack of inventive step), 100(b) EPC and
100(c) EPC did not prejudice the maintenance of the
patent in anmended form

Oral proceedings were held before the Board of Appeal
on 22 July 2004.

The appel l ant and the other party (opponent 01)
requested that the decision under appeal be set aside
and that the European patent No. 0 445 465 be revoked
inits entirety.

The respondent (patent proprietor) requested that the
appeal be di sm ssed.

Claim1l1l of the patent in suit as maintained by the
Qpposition Division reads as foll ows:

"1. A preform (10) for use in blow nolding a container
suitable for refilling, the preform (10) being an

i njection nolded pol yester nenber havi ng:

a closed bottomend and an open top end, a neck finish
(12) at the open top end, an el ongated body-form ng
portion (20) which on blow nolding will form a body of
t he container, a shoulder-formng portion (18) disposed
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bet ween the neck finish (12) and the body-form ng
portion (20) and which on blow nolding will forma
shoul der of the container, the shoulder-formng portion
(18) tapering in increasing wall thickness fromthe
neck finish (12) to the body form ng portion (20), and
a base formng portion (22) which on blow nolding wll
forma base of the container, the base-formng portion
havi ng a generally hem spherical outer surface (26) at
t he cl osed bottomend and a thickened portion between

t he bottom end and the body form ng portion (20), the

t hi ckened portion having an increased wall thickness as
conpared to the wall thickness of the body-form ng
portion (20), characterised in that the base-formng
portion (22) has a generally hem spherical inner
surface (28) at the bottomend and the thickened
portion has an upper cylindrical portion of the

i ncreased wall thickness and a | ower tapered portion
whi ch gradually reduces in wall thickness towards the
bottom end. "

The appel lant and the other party argued essentially as
fol |l ows:

In the application as filed, the thickness of the
preformwal| decreases fromthe | ower end of the
cylindrical portion until the end of the bottom portion
of the preform thus it decreases in particular in the
hem spherical portion of the bottom portion of the
preform (cf. claim1l as filed). The thickness of the
preformwal | thus decreases, as shown in Figure 7 and
explained in colum 4, lines 24 to 28 of the
application as filed (published version), fromposition
S until position T of the preform However, claim1 of
the patent in suit as maintained by the Opposition
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Division | eaves it open whether the thickness of the

hem spherical portion of the preformtapers towards the
bottom end. This claimtherefore covers enbodi nents
havi ng a constant wall thickness in the hem spheri cal
bottom portion or even having an increasing wall

t hi ckness towards the bottom end. Such enbodi nents are
not disclosed in the application as filed. Consequently,
the subject-matter of claim1 of the patent in suit is
not in accordance with Article 123(2) EPC.

VI . The respondent argued essentially as foll ows:

Claiml is to be interpreted such that the portion of
decreasing wall thickness of the preformis fromthe

| ower end of the cylindrical portion of the base

form ng portion, designated in Figure 7 as position S,
to the beginning of the hem spherical portion of the
bottom end. Thus, the hem spherical portion does not
necessarily have a decreasing wall thickness. This is
in accordance with the application as filed where in
Figure 7 a distinction is nade between a tapered
portion below the cylindrical portion and a

hem spherical portion belowthis tapered portion. The
passage in colum 4, lines 29 to 33 of the application
as filed (published version) is to be understood as a
reference to a preferred enbodi nent having a decreasing
wal | thickness also in the hem spherical portion. Thus,
the subject-matter of claim1 of the patent in suit
does not extend beyond the content of the application
as filed.

2327.D
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Reasons for the Deci sion

1. Claim1l1l of the application as filed defines a preform
with a bottom having a generally hem spherical inner
and outer surface with the wall thickness of said
bottom gradual |y reducing in thickness towards the
closed end. This inplies that the hem spherical portion
of the bottom of the preformhas a gradually reducing
wal | thickness. Colum 4, lines 24 to 26 of the
application as filed (published version) describes that
"the dianeter of the section ST gradually reduces so as
to reduce the wall thickness of the section ST". The
section ST is shown in Figure 7 of the application as
filed with a gradually reducing wall thickness (except
of the dome formng end portion). Columm 4, lines 26
to 28 and Figure 7 of the application as filed
(published version) show that the |ower part of the
section ST is of hem spherical configuration. This
hem spherical configuration is described in detail in
colum 4, lines 29 to 33 of the application as filed
(published version) with inner and outer hem spheri cal
surfaces "having different centers so that there is a
continued gradual decrease in wall thickness". This
passage does not refer to a preferred enbodi ment. It
refers to further features of the preform because it
is linked to the previous text by "furthernore" rather
than "preferably”. In the absence of any other
di sclosure as to the wall thickness of the
hem spherical portion, the application as filed
excl usively supports a hem spherical portion with a
gradual Iy reducing wall thickness towards the bottom
end.

2327.D
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Claim1l of the patent in suit as maintained by the
Qpposition Division specifies in its preanble that the
base-form ng portion has a portion with a generally
hem spherical outer surface and a thickened portion. In
its characterising portion claim1l specifies that the
base-form ng portion "has a generally hem spheri cal
inner surface (28) at the bottom end” and that "the

t hi ckened portion has an upper cylindrical portion of
the increased wall thickness and a | ower tapered
portion which gradually reduces in wall thickness
towards the bottomend". Thus, only the | ower tapered
portion of the thickened portion is defined to have a
decreasing wal |l thickness. The wall thickness of the
hem spherical portion is not specifically defined. The
respondent admtted that the claimshould not be
construed to nean that the hem spherical portion is

al so tapered. The cl ai m enconpasses therefore

enbodi ments having a hem spherical portion with a
constant wall thickness or a decreasing or an

i ncreasing wall thickness towards the bottom end of the
preform

Consequently, the subject-matter of claim1l of the
patent in suit as maintained by the Opposition D vision
ext ends beyond the content of the application as filed
and thus does not neet the requirenents of

Article 123(2) EPC



Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
P. Martorana W Mpser
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