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Summary of Facts and Subm ssi ons

0259.D

The appellant | (patent proprietor) |odged an appeal,
received at the EPO on 2 January 2002, against the
interlocutory decision of the opposition division
posted on 30 Novenber 2001 on the amended formin which
t he European patent No. 0 598 917 can be nai nt ai ned.
The appeal fee was paid sinmultaneously and the
statenment setting out the grounds of appeal was
received at the EPO on 2 April 2002.

Li kewi se, both the appellant Il (opponent |I) and the
now party as of right (opponent I1) |odged an appeal,
received at the EPO on 8 February 2002 (appellant 11)
and 4 February 2002 (party as of right) against the
interlocutory decision of the opposition division. The
fees for these appeals were paid sinmultaneously and the
statenments setting out the grounds of appeal were
received at the EPO on 2 April 2002 (appellant 11) and
on 26 March 2002 (party as of right).

Wth the letter of 20 Novenber 2003, the party as of
right withdrew both its opposition and its appeal.

Opposition was filed against the patent as a whole and
based on Article 100(a) EPC in conjunction with
Articles 52(1), 54(1), 56 EPC, on Article 100(b) EPC in
conjunction with Article 83 EPC, and on Article 100(c)
EPC in conjunction with Article 123(2) EPC.
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In its decision the Qpposition Division held that

- the subject-matter of the clains 1 of the main and
the auxiliary requests | and Il then on file was
not new with respect to the state of the art as
represented by

FD1: EP- A-0 560 991;

- the subject-matter of claim1 of the auxiliary
request | then on file had not been disclosed in
the application as filed; and

- the subject-matter of auxiliary request |11l then
on file nmet the requirenents of the EPC

In addition to FD1 the foll ow ng docunents played a
role in the appeal proceedings:

FD1' : WO- A- 93/ 07363

FD15: John B. Heywood, Internal Conbustion Engine
Fundanentals, McGawH Il Inc., 1988, |1SBN 0-07-
028637- X, pages 839 - 841, 896 - 898.

Oral proceedi ngs took place on 23 January 2004.

The appellant | requested that the decision under

appeal be set aside and that the patent be maintained
as granted (main request) or on the basis of the first
auxiliary request filed during the oral proceedings.
Since the first auxiliary request is the sole auxiliary
request maintained by the appellant I, it will be
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referred to in the follow ng sections as the auxiliary
request.

The appellant Il requested that the decision under
appeal be set aside and that the patent be revoked.

Claim1l as granted (nmain request) reads as foll ows:

"An exhaust purification device of an internal
conmbusti on engi ne which has in an engi ne exhaust
passage a NO; absorbent which absorbs NO; when the air-
fuel ratio of the inflow ng exhaust gas is | ean and
whi ch rel eases the absorbed NO( when the oxygen
concentration in the inflow ng exhaust gas is reduced
and which is provided with a NO estimating neans for
estimating the anbunt of the NO absorbed by the NGO
absorbent and a NO rel easing neans for reducing the
oxygen concentration in the exhaust gas flowing into
t he NO; absorbent and releasing NO  fromthe NO

absor bent when the anpbunt of the NGO estimated to be
absorbed in the NO absorbent by the NO: estimating
nmeans exceeds a predeterm ned all owabl e val ue. ™

Claim 1l of the auxiliary request reads as foll ows:

"An exhaust purification device of an internal
conmbustion engine (1) which has in an engi ne exhaust
passage a NO: absorbent (17) which absorbs NO when the
air-fuel ratio of the inflow ng exhaust gas is |ean and
whi ch rel eases the absorbed NO, when the oxygen
concentration in the inflow ng exhaust gas is reduced
and which is provided with a NO estimating neans for
estimating the anbunt of the NGO absorbed by the NO
absorbent (17) and a NG rel easing neans for reducing
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t he oxygen concentration in the exhaust gas fl ow ng
into the NO, absorbent (17) and releasing NO  fromthe
NO, absorbent (17) when the anmount of the NO estimated
to be absorbed in the NO absorbent (17) by the NGO
estimati ng nmeans exceeds a predeterm ned all owabl e

val ue, wherein said NO estimating neans estinates the
amount of the NO absorbed in the NO absorbent (17) on
t he basis of the amount of NO; di scharged fromthe
conmbusti on chanber (4) to the engi ne exhaust passage,
wherein said NO  estinmating neans is conprised of a NG
cal cul ating nmeans for cal cul ati ng the anbunt of NO

di scharged per unit tinme fromthe engine (1) to the
engi ne exhaust passage in accordance with the engine

| oad and the engine rotational speed, and a cunul ative
addi ng nmeans for cunul atively addi ng the amounts of NGO
cal cul ated by the NGO cal cul ati ng neans”.

I n support of his requests the appellant | relied
essentially on the foll ow ng subm ssions:

Clainms 1 of the main and the auxiliary requests did not
explicitly define the predeterm ned all owabl e val ue
whi ch was used for the decision when the oxygen
concentration in the exhaust gas had to be reduced.
However, it was clear for the skilled person that this
val ue had to be the maxi num absorption capacity of the
NO, absorbent depending on the tenperature of the NG
absorbent. Consequently the correspondi ng features
defining the predeterm ned all owabl e val ue, as
disclosed in the first priority docunent (Japanese
patent application JP 177666/92), were inmplicitly
conprised in the present independent clains so that
these clains were entitled to the clainmed priority
right.
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The subject-matter of the present clainms 1 according to
the main and the auxiliary request was novel. FDl1 and
FD1' which represented the nost relevant state of the
art did not disclose an exhaust purification system

whi ch conprised a NO estimating neans in the sense of
the patent in suit. In accordance with FD1 and FD1' the
amount of NO; absorbed in the NO; absorbent was
estimated fromthe cunul ati ve val ue of the engine
speed. However, this way of estimating the anmount of
absorbed NGO, did not deliver a correct result. By
conparison, the NO estimating neans according to the
patent in suit was suitable for delivering the exact
val ue of the absorbed NO. Since a claimhad to be read
in the light of the description, the NGO estimating
means according to the present clains 1 was not
disclosed in FD1 or FD1'. Furthernore, the NGO
estimati ng means according to FD1 and FD1' neither
conprised a NO cal cul ating nmeans for cal culating the
anount of NO; di scharged per unit tine fromthe engine
to the engi ne exhaust passage in accordance with the
engi ne |l oad and the engine rotational speed, nor a
cunmul ati ve addi ng neans for cunul atively addi ng the
amounts of NO; cal cul ated by the NGO/ cal cul ati ng neans.

The subject-matter of clains 1 of the nmain and the
auxiliary request was al so based on an inventive step,
since there was no suggestion for the use of a NG
estimating neans as defined in these clains. It was
correct that FD15 showed that the NO anpbunt contai ned
in the exhaust gas of a combustion engi ne was dependent
on the engine speed and the engi ne | oad. However, FD15
coul d not suggest the use of these two paraneters for
estimating the anobunt of NO, absorbed by a NO
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absorbent, in particular since the anobunt of NGO in the
exhaust gas was not only dependent on the engi ne speed
and the engi ne | oad.

The new conbi nati ons of features according to the
dependent clainms of the auxiliary request were not
literally disclosed in the originally filed docunents
of the patent in suit. However, the skilled person
could read between the Iines that the conbi nations of

t he dependent clains of the first auxiliary request had
been at least inplicitly disclosed in the originally
filed docunents.

The appellant Il disputed the views of the appellant |
wi th argunments which can be sunmari zed as foll ows:

The priority docunents of the patent in suit referred
to very specific enbodi nents of an exhaust purification
devi ce. Conpared to these devices, the devices of
claims 1 of the main and of the first auxiliary request
constituted a generalisation. In particular, there was
no disclosure in the priority docunents for the general
teaching that NO, was rel eased fromthe NGO absorbent
when the anount of the NO estimated by the estimating
nmeans exceeded a predeterm ned value. In accordance
with the first priority docunent (Japanese patent
application JP 177666/ 92), the predeterm ned val ue was
not any predeterm ned val ue, but the NO: absorption
capacity of the NO absorbent determ ned by NG
absorption capacity determ ning neans which determ ned
this capacity depending on the tenperature of the NGO
absorbent tenperature. Therefore the present clains 1
were not entitled to the clainmed priority.
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Each of the docunents FD1 and FD1' discl osed an exhaust
gas purification device which conprised all features of
clainms 1 of the main and the first auxiliary request.

It was true that the NO estimati ng neans were

rel atively sinple neans. Neverthel ess, these nmeans had
to be regarded as NO estimating nmeans as clainmed in the
present clainms 1.

In a |l ean burn conbustion engine as described in
clainms 1 of the present requests, the | oad was constant
during | ean burn phases so that the engine speed
corresponded exactly to the amobunt of NGO, absorbed in

t he NO absorbent. Hence it could be said that the NG
estimati ng nmeans according to FD1 and FD1' conprised a
NG, cal cul ati ng nmeans for cal cul ati ng the amobunt of NG
di scharged per unit tinme fromthe engine to the engine
exhaust passage not only in accordance with the engi ne
rotational speed but additionally in accordance with

t he constant engine | oad. Therefore the subject-matter
of clains 1 of the main and the auxiliary request

| acked novelty.

| f the subject-matter of claim1l of the auxiliary
request should be considered as novel, it was at | east
not based on an inventive step. Starting fromthe state
of the art disclosed in FD1', the object to be achieved
by the claimed exhaust purification device had to be
regarded as to inprove the quality of the estimation of
t he NO; absorbed by the NO absorbent. Wth respect to
hi s general technical know edge, the skilled person
knew t hat the amount of NGO contained in the exhaust gas
of a conbustion engine could be exactly cal cul ated on

t he basis of the engine |oad and the engine rotational
speed. This general know edge was for exanple
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docunented by FD15. Therefore, the provision of a NO
estimati ng means conprising NO cal cul ati on nmeans whi ch
cal cul ated the anpbunt of absorbed NO: not only in
accordance with the engine rotational speed but
additionally in accordance with the engine | oad was
obvious for the skilled person dealing with the object
of inproving the quality of the estimation of the

absor bed NO.

The new i ndependent claim 1l according to the auxiliary
request created new conbi nati ons of features when
conbined with the dependent clai ns, which conbinations
had not been disclosed in the originally filed
docunents of the patent in suit. Hence this request did
not neet the requirenents of Article 123(2) EPC. In
particular there was no basis in the originally filed
docunents for the conbinations according to the present
claimse 1 and 5, 1 and 6, 1 and 25 and 1 and 26.

Reasons for the Decision

1

0259.D

The appeal is adm ssible.

Priority

According to G 2/98 (Q EPO 2001, 413) the priority of
a previous application in respect of aclaimin a

Eur opean patent application, and consequently also in
respect of a claimin a European patent, in accordance
with Article 88 EPCis to be acknow edged only if the
skill ed person can derive the subject-matter of the
claimdirectly and unanbi guously, using common gener al
knowl edge, fromthe previous application as a whol e.
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In the present case, the question arises whether or not
the skilled person can derive the subject-matter of
claims 1 of the main and of the auxiliary request from
the priority docunents cited in the patent in suit. In
particul ar, whether or not he can derive fromthe
priority docunments an exhaust purification device
according to these clains wherein a NO rel easi ng neans
reduces the oxygen concentration in the exhaust gas and
rel eases NO fromthe NO, absorbent, when the anount of
the NO; estimated to be absorbed in the NO, absorbent by
the NO; estimating neans exceeds a predeterm ned

al | owabl e val ue.

The first priority docunent (Japanese patent
application JP 177666/ 92) is the only docunent

descri bing a device which is conparable with the

devi ces described in clains 1 of the present main and
first auxiliary request. This docunment exclusively
refers to an exhaust purification device wherein a NO
rel easi ng nmeans rel eases NO fromthe NO  absorbent,
when the NO; absorption anmount absorbed into the NO
absor bent becones the NGO absorption capacity (NOxCAP)
of the NO( absorbent, wherein the NO: absorption
capacity is determ ned by a NO; absorption capacity
determ ni ng nmeans whi ch takes the absorbent tenperature
into account (see translation of the Japanese patent
application JP 177666/92 filed by the appellant | on
17 March 1994, for exanple the claimon page 1; page 4,
section 0006; page 7, section 0012; Figures 4 and 5).
It is quite clear that there is a difference between
the specific value (NOxCAP) nentioned in the first
priority docunment on the one hand, and the general

val ue (predeterm ned all owabl e value) in the present
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claims 1 which is not disclosed in the first priority
docunent on the other hand.

The second priority docunent (Japanese patent
application JP 190213/92) refers to an exhaust
purification device conprising a catalyst regeneration
timng judgenent neans, a first and a second exhaust
at nosphere changi ng nmeans, and a catal yst regeneration
adj ust nent neans (see the claimon page 1).
Furthernore, only a specific value (nanely 70% of
NOXCAP) is disclosed to start the enrichnment of the
exhaust gas.

The third priority docunent (Japanese patent
application JP 361575/92) refers to an exhaust
purification device conprising a nmeans which estimates
t he degree of conpletion of the rel easing and reduction
processing of NO: rel eased fromthe NO  absorbent (see
claim1l). According to this docunent the enrichnent
period starts under predeterm ned operating conditions,
what is different to a start depending on a
predet er mi ned anount of absorbed NQ..

Therefore, none of the priority docunents of the patent
in suit discloses an exhaust purification device as
defined in clains 1 of the main and the auxiliary
request, wherein a NO rel easi ng neans reduces the
oxygen concentration in the exhaust gas and rel eases NO
fromthe NO, absorbent, when the anobunt of the NG
estimated to be absorbed in the NO, absorbent by the NG
estimati ng nmeans exceeds a predeterm ned all owabl e
value (in its general form.
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The argunentation of the appellant | according to which
it was clear for the skilled person that this val ue had
to be the maxi mum absorption capacity dependi ng on the
tenperature of the NO( absorbent, is not convincing. The
skill ed person could al so consider a fixed val ue bel ow
t he maxi num absor ption capacity (see for exanple the
second priority docunent), for exanple for a
sinmplification of the NO rel easing neans and/or for
safety reasons.

Consequently the present clains 1 according to the main
and first auxiliary requests of the appellant |I are not
entitled to the clained priority right.

As a result of this finding, FDL' which is the
originally published PCT-version in Japanese | anguage
of FD1, forns part of the state of the art according to
Article 54(2) EPC

Amrendnent s

Claim1 of the auxiliary request essentially
corresponds to the conbination of the originally filed
or granted clainms 1, 2 and 3. Only the feature of the
originally filed (or granted) claim2, according to

whi ch the NO estimating means estimtes the NG
absorbed in the NO absorbent has been amended in order
to clarify that the NO estimting neans estinates the
amount of the absorbed NO,. This feature is supported

for exanple by the originally filed claim1.
Furthernore reference signs have been added to the
claim
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The description has been adapted to the anmended
claim11, and the docunment FD1' has been cited. The
drawi ngs have not been anended.

Therefore, claim1, the description and the draw ngs of
t he request neet the requirenents of Article 123(2) and
(3) EPC

The features of the dependent clains 2 to 35 of the
auxiliary request correspond to the features of the
originally filed clainms 4 to 37. However, since a
nunber of the originally filed dependent clains
referred solely to the originally filed claim1l, the
guestion ari ses whether or not the conbinations defined
in the new correspondi ng dependent clainms (which stil
refer to claim1, although the newclaim1l is the

conbi nation of originally filed clains 1 to 3) have
been disclosed in the originally filed docunents of the
patent in suit.

Claims 2, 3 and 4 which refer to claim1, correspond to
originally filed clainms 4, 5 and 6 which referred to
the originally filed claim3. Since this claimnow
forns part of the present claiml1, it is obvious that

t he conbi nati ons described in the present clains 2 to 4
have been disclosed in the originally filed clains 4 to
6. However, the conbinations described in clains 5 to
35 have no counterpart in the originally filed clains.
Hence it has to be assessed whether or not these

conbi nations are conprised in the disclosure of the
originally filed description and draw ngs.
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State of the art

FD1' which fornms part of the state of the art according
to Article 54(2) EPC has been published in Japanese.
FDL which forns part of the state of the art according
to Article 54(3) and (4) EPC has been published in
English in accordance with Article 158(3) EPC. Since
FD1 is the appellant I's own translation of FD1', and
since FD1 is the European version of the Japanese PCT
docunent FDl1', the disclosure of FD1 is considered as
being identical with the disclosure of FD1'. This has
not been disputed by the appellant |I. Therefore FD1' is
cited in the follow ng always together with FDL which
for the assessnment of inventive step has only been used
as a translation of FD1'.

Novel ty

FD1' / FD1 di scl oses an exhaust purification device of an
i nternal conbustion engine (1) which has in an engi ne
exhaust passage a NO; absorbent (18) which absorbs NG
when the air-fuel ratio of the inflow ng exhaust gas is
| ean and which rel eases the absorbed NGO, when t he oxygen
concentration in the inflow ng exhaust gas is reduced
(see claim1l of FD1l) and which is provided with a NO
estimating nmeans for estimating the anmount of the NO
absorbed by the NO absorbent (see colum 9, lines 39 to
43) and a NO rel easing neans for reducing the oxygen
concentration in the exhaust gas flowi ng into the NO
absorbent and rel easing NO fromthe NO absorbent when
t he ambunt of the NO  estimated to be absorbed in the
NO, absorbent by the NO estimating nmeans exceeds a
predeterm ned al |l owabl e value (see Fig. 8, steps 101 to
104, value SNE; and colum 9, line 54 to colum 10,
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line 22), wherein said NO estimating neans estinmates
t he ambunt of the NO absorbed in the NO( absorbent on
t he basis of the amount of NO di scharged fromthe
conmbusti on chanmber to the engi ne exhaust passage (see
colum 9, lines 26 to 43).

However, FD1'/FDl1 does not disclose that said NO
estimating neans is conprised of

(a) a NO calculating neans for cal cul ating the anount
of NO discharged per unit tinme fromthe engine to
t he engi ne exhaust passage in accordance with the
engi ne | oad and the engine rotational speed, and

(b) a cumul ative addi ng nmeans for cunul atively addi ng
t he ambunts of NO cal cul ated by the NG

cal cul ati ng neans.

The argunentation of the appellant | according to which
claiml of the main request referred to a particular
estimati ng nmeans whi ch was not disclosed in FD1 and
FD1' is not convincing. Claim1l of the main request
nerely requires - in general - that the clainmed exhaust
purification device conprises a NO estimting neans

wi t hout any further definition of this nmeans. Such a
further definition is only contained in the description
of the patent in suit or in claiml of the auxiliary
request which states that the NO( estimating nmeans
conprises a specific NO cal culating neans and a
specific cunul ative addi ng neans. Consequently the NO
estimati ng nmeans described in claim1l of the main
request is disclosed in FDLl'/FDl. The fact that the NG
estimati ng neans defined in the description of the
patent in suit differs fromthe NO estimating neans
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according to FD1'/FD1 is not relevant for the question
whet her or not the subject-matter of claim1l of the
mai n request is novel. Article 69 EPC, according to
whi ch the description shall be used to interpret the
clainms, may not be interpreted in such a way that the
clainms serve only as a guideline (see the Protocol on
the Interpretation of Article 69 of the Convention).

5.4 The appellant 11's argunentation that FD1'/FDl, in
addition to the features cited in section 5.1 above,
al so disclosed features (a) and (b) (see section 5.2
above) is also not convincing. Even a | ean burn
conbustion engi ne of an autonobile does not work at a
constant load. It is well known to the skilled person
that the | oad changes dependi ng on the status of the
road and on the operation nodus of the engine, such as
accel eration, deceleration and so on. Therefore it is
not correct that the NO  estinmati ng means according to
FD1' / FD1 which estimates the ampbunt of absorbed NGO
exclusively fromthe cunul ati ve val ue of the engine
speed, can be regarded as a NO estimating neans which
in principle estimates the anount of absorbed NO( on the
basis of the engine speed and the engi ne | oad.

5.5 Wth respect to the above findings, the board conmes to

the foll ow ng concl usi ons:

- the subject-matter of claim1 as granted (main
request) |acks novelty; and

- the subject-matter of claim1 of the auxiliary

request 1 is novel.

0259.D
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| nventive step

The nost relevant state of the art is undisputedly

di sclosed in FD1' (FD1) [ FD1 bei ng consi dered solely as
the English translation of the Japanese PCT docunent
FD1']. Starting fromthis state of the art, the object
underlying the patent in suit is to provide an exhaust
purification device which can reduce well the harnfu
conponents rel eased into the atnosphere regardl ess of
t he magni tude of the anpbunt of NO di scharged fromthe
engi ne (see columm 2, lines 14 to 18 of the patent in
suit).

This object is achieved by an exhaust purification
device according to claim1 of the auxiliary request
which differs fromthe state of the art according to
FDL' (FD1) by the features (a) and (b) cited in
section 5.2 above. The board is convinced that this
exhaust purification device does in fact achieve the
gi ven object, since it enables the avoi dance of an
overcharge of the NO; absorbent and a release of a
reduci ng agent into the atnosphere.

I n accordance with FD1' (FD1), the anount of NO; absorbed
in the NO, absorbent is correctly proportional to the
anount of intake air and engine load, so that it can be
estimated fromthe cunul ati ve val ue of the product of

t he amount of the intake air with the engine | oad (see
FD1, colum 9, lines 35 to 39). However, for a
sinplification FD1' (FDl) suggests that the amount of NG
absorbed in the NO, absorbent is estimated only fromthe
cunmul ati ve val ue of the engi ne speed (see colum 9,
lines 39 to 43 of FD1). Therefore, when intending to
inprove the quality of the NO estinmating neans
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(sinmplified paraneter: engine speed) of the exhaust
purification device according to FD1' (FD1), the skilled
person would prima facie fall back to the information
already given in FD1' (FD1) and woul d provide a NG
estimati ng nmeans which estinmates the NO absorbed in the
NO; absorbent on the basis of the anpbunt of intake air
and the engi ne | oad.

The opinion of the appellant Il that it was obvious for
the skilled person to provide for this purpose a NO
estimati ng means which estinmated the amount of NG
absorbed in the NGO, absorbent on the basis of the engine
| oad and the engi ne speed cannot be shared by the board.
It is correct that the skilled person is aware of the
fact that the anpbunt of NO: contained in the exhaust gas
of a conbustion engine is dependent on the engi ne speed
and on the engine | oad (see for exanple FD15, in
particular Figures 15 to 11). Therefore he could of
course provide a NO estimating neans which estimates

t he amount of NO absorbed in the NO; absorbent on the
basis of the engine | oad and the engi ne speed. However,
t hese paraneters are not the only ones which influence

t he amount of NGO contained in the exhaust gas of a
conbustion engine, and therefore it is not likely that
he really woul d sel ect or would be guided to sel ect

such a neans (based on speed and | oad) when i ntending
to inprove the quality of the NO estinmating neans
according to FD1' (FD1), particularly since this would
be agai nst the teaching of this docunent. As already

poi nted out (see section 6.2 above) FD1' (FD1l) teaches
that the correct value of the anpbunt of the absorbed NG
can be derived fromthe cunul ative val ue of the product
of the ampbunt of the intake air with the engi ne | oad.
Consequently there is no reason for the skilled person
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to estimate the anpbunt of the absorbed NO on the basis
of any other paraneters if he intends to inprove the
quality of the NO estimating neans according to

FD1' (FD1), in particular since there is no suggestion
to use such paranmeters for estimating the anount of NO
absorbed in a NO  absorbent. FD15 nerely shows that the
NO; contained in the exhaust gas of a conbustion engine
i s dependent on the engine speed and the engi ne | oad.

Wth respect to the above assessnent the provision of

an exhaust purification system as disclosed in FD1l' (FD1)
with NO estimating nmeans conprising NGO cal cul ating
means for cal culating the amount of NGO di scharged per
unit time fromthe engine to the engi ne exhaust passage
in accordance with the engine |oad and the engine
rotational speed, and a cumul ati ve addi ng neans for

cunmul atively addi ng the anounts of NO cal cul ated by the
NO; cal cul ating neans, is not obvious in the |ight of

the state of the art.

Therefore, the subject-matter of claim1l of the

auxiliary request also involves an inventive step.

Furt her prosecution of the case

Under Article 111(1) EPC, second sentence, the Board of
Appeal may either exercise any power within the

conpet ence of the departnent which was responsible for
t he decision appealed or remt the case to that
departnent for further prosecution.

In the present case, the board decides to deal only
with the questions of priority, novelty, inventive step
and allowability of the anendnents to the independent
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claims. Wth respect to the question whether or not the
dependent clains 2 to 35 of the auxiliary request neet
the requirements of Article 123(2) EPC (see section 3.2
above) the board deci des however, to remt the case to
the first instance for further prosecution, since this
guestion arose for the first time at the end of the
oral proceedi ngs and cannot be answered w thout a
substantial further exam nation of the clainms 5 to 35
of the auxiliary request.

The board wants to enphasize that the case is remtted
exclusively for the exam nation of the dependent clains
of the auxiliary request as filed at the oral
proceedi ngs on 23 January 2004 with respect to

Article 123(2) EPC, and that the present decision
concerning the independent clains of the main and the

auxiliary request is a final decision.



- 20 - T 0139/ 02

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance for further
prosecution of the dependent clains of the first
auxiliary request, i.e. the exam nation of the
dependent clainms with respect to Article 123(2) EPC.

The Regi strar: The Chai r man:

G Magouliotis C. Andries

0259.D



