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Summary of Facts and Subm ssi ons

3110.D

The respondent is proprietor of the European patent
No. O 764 253 (application No. 95 920 333.2).

Claim1l as granted reads as foll ows:

"1l. A shock absorber in a liquid conduit (4), said

shock absorber conprising a closed liquid tank
(10) which is partly filled with gas and has a

joint means (11) which is connected to the conduit

(4) and through which liquid can flow to and from

the tank (10) for conpressing and deconpressing
the gas, characterised by a check val ve neans
arranged in said joint neans (11) and adapted to

permt, inits forward direction, a substantially

free liquid flow fromthe conduit (4) to the
liquid tank (10) and to permt, inits rearward
direction, a throttled liquid flow fromthe tank
(10) to the conduit (4)."

The patent was opposed by the appellant on the grounds

of lack of novelty and | ack of inventive step.

The follow ng state of the art was inter alia cited:

A2: Draw ng "Kol benspei cher SK 210-2, 5- 50L- @180"

A6: US-A-2 774 381

AT: Mannesmann Rexroth GvbH, "Der Hydraulik Trainer"
10. 88, pp. 106-107
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By its decision posted 29 Novenber 2001 the opposition
di vision rejected the opposition.

On 28 January 2002 the appell ant (opponent) | odged an
appeal against that decision and paid the required
appeal fee.

In the statenent of grounds of appeal filed on
28 January 2002 was further cited

A9: Mannesmann Rexroth GrbH, "Der Hydraulik Trainer"
Band 3, p. 99.

The appel | ant (opponent) requested that the decision
under appeal be set aside and that the European patent
be revoked in its entirety.

By letter dated 26 Novenber 2003 the appellant infornmed
the Board that it will not attend the oral proceedings
due to take place on 12 Decenber 2003 and requested
that the appeal proceedings be resumed in witing. In a
notification dispatched on 2 Decenber 2003 the Registry
on behalf of the Board infornmed the parties that the
oral proceedi ngs had been cancel |l ed.

In support of its request the appellant nade
essentially the foll ow ng subm ssi ons:

The wording of claim1 "a closed liquid tank which is
partly filled with gas" covers a tank in which the
liquid and the gas are separated by a separating nenber
such as a nenbrane. Such clai mcannot be construed as
l[imted to a shock absorber in which the liquid and the
gas are in direct contact with each other.
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It follows that claim1l as drafted covers usual shock
absorbers such as that disclosed in A2. This known
arrangenment is equipped wth a check val ve adapted to
permt inits rearward direction a throttled liquid
flow fromthe tank to the conduit. As is apparent from
A9 shock absorbers equi pped with a separating neans
such as a nenbrane or a piston and those w thout a
separati ng neans have in essence the sane effect. For
the skilled person confronted with the probl em of using
shock absorbers without a separating neans, in a pipe
line system it would be obvious to provide themwth a
check val ve such as that disclosed in A2 which permts
inits rearward direction, that is in its closed
position, a throttled liquid flow.

The patentee did not reply in substance to the
appel l ant' s subm ssi ons.

It requested sinply that the appeal be rejected.

Reasons for the Deci sion

1

3110.D

The appeal is adm ssible.

The appel lant submtted in essence that the wording of
claim1l1 covers an alternative in which a separating
means such a menbrane or a piston is interposed between
the liquid and the gas contained in the tank. The
alternative and thus the whole subject-matter clained
inclaiml was said to be not patentable having regard
in particular to the teaching of A2.
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The interpretati on above does not correspond to the
basi ¢ nmeaning of a "closed liquid tank partly filled
with gas" that is a storage chanber containing liquid
and gas in contact with each other.

Mor eover, when determ ning whether an alternative is
outside the clainmed invention or not, the crucial
guestion to be dealt with is whether such alternative
actual ly achi eves the described particular effect or,
in other words, actually solves the technical problem
posed i n the European patent.

It is observed that the provision in Article 69(1) EPC
stipulating that the description and the draw ngs be
used to interpret the clains also applies during

opposi tion proceedi ngs when an objective assessnent of
the content of a claimhas to be made in order to
determ ne whether its subject-matter is novel and non-
obvious (see e.g. T 16/87 QJ EPO 92, 212).

In the introductory part of the description it is said
that the object of the present invention is to inprove
a shock absorber of the type nmentioned by way of
introduction in such a manner that neither frequent
functional check-ups (due to the presence of a
conpressi ble pad or a piston) nor additional gas supply
is required (see paragraph [0007]).

This object is said to be achieved "by a check val ve
means arranged in the joint nmeans and adapted to
permt, inits forward direction, a substantially free
liquid flow fromthe conduit to the tank and, in its
rearward direction, a throttled liquid flow fromthe
tank to the conduit" (see paragraph [0008]).
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According to paragraph [0009] of the specification the
throttling of the liquid fromthe tank to the conduit
has the effect that "gas bubbles, which during the
absorption of a shock, are taken up by the liquid, have
enough time to leave the liquid before it flows from
the liquid tank back to the conduit”.

Thus it is clear that the object to be achieved or,
expressed differently, the technical problemto be
solved only occurs when there is a | oss of gas caused
by frothing and that this necessarily inplies a direct
contact between the liquid and the gas in the tank.

Consequently, the plain meaning of claim1 as indicated
above corresponds to the only possible interpretation
in the light of the description, nanmely that the shock
absorber conprises a liquid tank partly filled with
gas, without the interposition of a separating nenber
such as a nmenbrane or a piston between the liquid and
the gas, that is with a direct |iquid-gas contact.

The cl osest prior art docunment is A6 which relates to a
shock absorber of the type disclosed in the pre-
characterising part of claiml. In this citation a
liquid tank (12) is partly filled with gas so that
there is a direct gas-liquid contact (cf. colum 2,
lines 7 to 13). A piston is arranged in a joint neans
provi ded between the tank (12) and the conduit (11). A
gap is provided between the outer circunference of the
piston and its cylinder through which liquid can flow
in both directions.
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According to the European patent (cf. paragraph [0006])

a shock absorber of this kind suffers fromthe probl em
that especially in the case of pipelines for conveying
oil products "there is a tendency that the gas held in
the liquid tank or the cylinder disappears in the course
of time anong other things owing to frothing. Additional
gas nust therefore be supplied at relatively frequent

i ntervals which however is not a very efficient solution,
especially for extensive pipeline systems with a
plurality of shock absorbers”.

Therefore the technical problemto be solved by the
present invention is in essence the sane as that stated
i n paragraph [007] of the European patent, that is to
provi de a shock absorber of the kind specified in the
pre-characterising part which overcones this

di sadvantage i.e. which avoids |oss of gas due to
frothing and thus does not require frequent additional
gas suppli es.

This problemis in essence solved by the features stated
in the characterising part of claim1.

None of the cited docunments give the skilled person any
indication that in the case of a direct gas-liquid
contact the | oss of gas caused by frothing may be
reduced by a check valve which permts a substantially
free liquid flowin the forward direction fromthe
conduit to the tank and a throttled liquid flowin the
rearward direction fromthe tank to the conduit.

In A2 a piston is interposed between the liquid and the
gas, so that there is no direct gas-liquid contact and
thus no frothing. Therefore this drawing, even if it



3110.D

-7 - T 0112/ 02

were available to the public, would have been of no
help to the skilled person seeking to solve the probl em
of the present invention nanely that of reducing the

| oss of gas due to frothing when there is a direct

I i qui d-gas contact.

The sane applies to prior art docunent A7 which

di scl oses a shock absorber in which a separating nmenber
such as a nenbrane is interposed between the liquid and
t he gas.

In A9 it is stated that shock absorbers equi pped with a
separating neans and those w thout such separating
means have in essence the sanme shock absorption effect.
Thi s however does not inply that these two kinds of
shock absorbers are equivalent as to the particul ar

ef fect achieved by the present invention, that is the
reduction of gas |oss caused by frothing in the case of
a direct liquid-gas contact.

Accordingly, in the Board's judgenent, the subject-
matter of claiml as granted involves an inventive step
(Article 56 EPC)

Dependent clainms 2 to 4 relate to particular
enbodi ments of the invention clainmed in claim1l and are
i kewi se al |l owabl e.

The opposition grounds thus do not prejudice the
mai nt enance of the patent as granted.
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Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

S. Fabi ani S. Crane

3110.D



