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Summary of Facts and Subm ssi ons

The appeal is fromthe decision of the Opposition

Di vi sion posted on 26 Novenber 2001 to revoke European
patent No. O 735 175, granted in respect of European
pat ent application No. 95400676. 3.

Ganted clains 1 and 9 read as foll ows:

"1. Method for producing a sheet of cotton wool from
raw cotton fibres, in which the raw cotton is subjected,
successively, to conventional prelimnary beating and
openi ng-up operations, in particular on conbs, in such
a manner as to obtain cotton flock which is opened up
and physically cleaned, these fibres are conducted to
perforated cylinders or belts on which they are
deposited in an approxi mately uniform manner to forma
fluffy sheet having al nbst no cohesion, each sheet is
brought to a wetting |iquor containing hot water and a
wetting agent in such a manner as to obtain a sheet
which is nore conpact and has a certain strength ow ng
to physical cohesion, and is then renoved fromthe
wetting liquor, this sheet is dried between two

cal ender rollers and wound onto a perforated hol | ow
cylinder in such a manner as to obtain a spool, this
spool is put into an autoclave, where it is subjected
to scal ding and bl eachi ng operations by circulating the
treatnment fluids radially through the coils thereof in
such a manner as to increase the cohesion of the sheet
which is obtained after unwi nding by the effect of the
fluid, the spool is then renoved fromthe autoclave and
wung out and dried in a manner known per se, the

nmet hod being characterised in that there is perforned,
in the inpregnating bath, a sequestration of the

1921.D
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catal ytes of the cotton in the acid or neutral phase:
agents for hardening the water and the cotton (cal cium
magnesi um and netallic ions (iron, copper, nanganese)
in such a manner as to obtain a prelimnary attack of
the cotton fibres in order to facilitate the subsequent
scal di ng and bl eaching operations, and in that, before
t he sheet is wound onto a perforated holl ow cylinder,
it is subjected to a fluid pretreatnment in that the
entirety of the wwdth thereof is passed at right angles
to banks of spraying devices, which banks conprise a
series of nozzles or perforations which are very close
to one another and are associated with a vacuum source
and are able to send a series of jets of a rinsing
liquid through the sheet so as to obtain a prelimnary
bondi ng thereof by the prelimnary action of the
fluid."

"9. Piece of cotton of any shape, and in particul ar
round pads, characterised in that it is shaped by
cutting a sheet obtained (by) the nethod according to
any one of Clains 1 to 8."

In the decision under appeal the Opposition Division
considered that the subject-matter of claim1 | acked an
inventive step. Starting fromthe closest prior art

di scl osed by docunent

D1: US- A-4 658 477,

the skilled person, who was aware from docunents

D3: Ul mann Lexi kon, 1974, page 591;
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D4: Extract fromthe book "G undl agen der
Textil veredel ung: Handbuch der Technol ogi e,
Ver fahren und Maschi nen” by M Peter, Dt.
Fachverl ag, 1989, pages 464, 466, 467 to 471;

D5: Article "Optimerung der Vorbehandl ung von schwer
bl ei chbaren Baumwol | qual i taten” in "Textil praxis
International ", Nr. 41, 1986, pages 1331 to 1338;

D6: Article "Untersuchung zum Schadi gunsnechani snmus
durch katal yhal ti ge Verunreini gungen bei der
Per oxi dbl ei che von Baumwol I e" in "Melliand
Textil berichte" 11/1989, pages 856 to 864;

D7: Article "Qualitative und kol ogi sche Anforderungen
bei der Vorbehandl ung von Baummwol | arti kel n" in
"Textilpraxis International™, 1990, My, pages 495
to 499;

D38: Article "Der Einsatz von Konplexbildnern in der
Vor behandl ung von Zel | ul osefasern und deren
M schungen mt Synthesefasern” in
"Textilveredelung" 17 (1982), Nr. 8, pages 330 to
333;

D9: Article "Sequestering Agents in Bl eaching and
Scouring” in "Textile Chem Color" 10 (8), 1978,
pages 32/ 161 to 36/ 165;

D10: US-A-3 234 124;
that a sequestration of the catalytes of the cotton in

the acid or neutral phase would facilitate the
subsequent scal di ng and bl eachi ng operations, would
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obviously introduce a sequestration step in the nethod
of D1. He would al so recogni ze that the nost suitable

| ocation for carrying out the sequestration step was in
the inpregnating bath. Mreover, it was well known in
the art, as docunmented by

D11: US-A-5 253 392;

D12: DE-A-37 27 843;

D13: US-A-4 647 490;

D14: Extract of the Book "Vliesstoffe" by J.
Lunenschl oad et al., Georg Thienme Verlag, 1982,
pages 168 to 170;

that a fluid pre-treatnment with jets of liquid served
to inprove the cohesion of the cotton sheet.
Considering that a rinsing step was nandatory after the
sequestration and that the fluid pre-treatment with
jets of liquid necessarily involved a rinsing effect,
the skilled person would obviously performsuch fluid
pre-treatnent imediately after the sequestration step.

The appel | ant (patentee) | odged an appeal, received at
t he EPO on 23 January 2002, against this decision. The
paynent of the appeal fee was registered on 24 January
2002. The statenent setting out the grounds of appeal
was received at the EPO on 22 March 2002.

In a comuni cati on acconpanyi ng the sumons for oral
proceedi ngs pursuant to Article 11(1) Rul es of
Procedure of the Boards of Appeal the Board expressed
the prelimnary opinion that the discussion on
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i nventive step should focus on whether it was obvious
for the skilled person to incorporate in the nethod of
D1 the sequestrating and fluid pre-treatnent steps in

t he specific manner defined in claim1l of the patent in
suit and that, contrary to the statenent of the
Qpposition Division in the decision under appeal,
claim9 was to be regarded as an i ndependent claim

V. Oral proceedings, at the end of which the decision of
t he Board was announced, took place on 7 July 2004.

The appel | ant requested that the decision under appeal
be set aside and that the patent be nmaintained as
gr ant ed.

As previously announced by letter dated 16 April 2004,
t he respondent (opponent) did not attend the oral
proceedi ngs. The proceedi ngs continued w thout him
(Rule 71(2) EPC). The respondent had requested in
witing that the appeal be dism ssed.

VI . In support of its requests the appellant relied
essentially on the follow ng subm ssions:

Starting fromthe closest prior art represented by D1,

t he problemunderlying the patent in suit was to
propose a nethod substantially |ess polluting and in
which the treatnment time in the autoclave was
substantially reduced whilst avoiding any risk of the
coils being torn. This problemwas effectively sol ved
by the features of claim11l, because by providing the
sequestration in the inpregnating bath the tine
necessary for the treatnent in the autoclave and the
anmount of pollutants resulting fromthe use of soda and

1921.D
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hydr ogen peroxi de for the scal ding and bl eachi ng
operations could be substantially reduced, and by
providing a fluid pre-treatnment with a series of jets
of arinsing liquid through the sheet the cohesion of
the cotton sheet was inproved prior to the treatnment in
t he autoclave, so that the risks of tearing at the
interior of the autoclave were reduced. In the prior
art the step of performng a sequestration of the

catal ytes of the cotton for facilitating the subsequent
bl eachi ng operation and the step of treating cotton
fibres by neans of a series of liquid jets so as to
obtain a prelimnary bonding thereof were each,
separately, already known. However, the prior art did
not suggest, in order to solve the above-nentioned
problem to conbine these steps and to perform in the
nmet hod of D1, the sequestration step when the cotton
sheet was in the inpregnating bath. In fact, the prior
art taught that for the sequestration to be effective
the cotton fibres had to be placed in contact for a
peri od of several mnutes with the sequestering agents.
The skilled person would discard the option of
perform ng the sequestration step in the inpregnating
bat h because the continuously noving sheet remained in
the bath for only about 10 seconds. Therefore, the
skilled person woul d sel ect the option of carrying out
the sequestration step in the autoclave, before the
scal di ng and bl eaching step. Furthernore, the prior art
di d not suggest the idea of using jets of liquid for
providing, in addition to a prelimnary bonding of the
fibres, the mandatory rinsing of the sheet after the
sequestration step.
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In its witten subm ssions the respondent essentially
argued as fol |l ows:

I n accordance with the decision of the Opposition

D vision, the sequestration step and the fluid pre-
treatnment step referred to in the characterizing
portion of claim1l were well known in the art. Al so
wel | known were the effects of these steps, which were
t he sane of those obtained when perform ng the nethod
of the patent in suit. Accordingly, it was obvious to
provi de these steps in the nethod of D1. The skilled
per son woul d obvi ously provide the sequestration step
at a location in the processing |ine of DL antecedent
to the step of treating the cotton sheet in the

aut ocl ave, since by doing so there would be taken
advant age of the wet stage already present in the
processing line, nanely the inpregnating bath, and an
additional wet stage after the treatnent in the

aut ocl ave woul d be avoi ded. The teaching of D11 or D13
woul d directly |ead the skilled person to provide the
fluid pre-treatnment step by neans of jets of liquid at
a location in the processing line imediately prior to
t he bl eaching step. Furthernore, the provision of the
above-nentioned steps did not provide any effects going
beyond the juxtaposition of the effects obtainable with
each step when performed i ndependently from each ot her.

Reasons for the Deci sion

1

1921.D

The appeal is adm ssible.

Novelty not being in dispute, the issue to be decided
in this appeal is whether the clainmed subject-matter

i nvol ves an inventive step.
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Starting fromthe nmethod of docunent D1, which is the
US- patent corresponding to the French application FR-A-
2 552 120 cited in paragraph [0010] of the patent in
suit and which undisputedly represents the cl osest
prior art in accordance with the preanble of claiml,
the probl emunderlying the patent in suit, as

acknow edged therein (see paragraph [0017]), is to
propose a nmethod which is substantially | ess polluting
and in which the treatnment tinme in the autoclave nay be
substantially reduced whilst avoiding any risk of the
coils being torn.

This problemis effectively solved by neans of the
features defined in the characterizing portion of
claim1l1. Indeed, the sequestration of the catal ytes of
the cotton in the inpregnating bath and the subsequent
rinsing step result in that the catalytes are renoved
fromthe cotton, thereby allow ng a substanti al
reduction of the tinme necessary for the treatnent in

t he autocl ave (paragraphs [0019] to [0021] of the
patent in suit) and of the anmount of polluting chem cal
products used in the autoclave for scal ding and

bl eachi ng (paragraphs [0014] and [0015]) as their
action is not affected by the presence of the catalytes.
Furthernore, the fluid pre-treatnment with jets of
rinsing liquids permts an appreciable increase in the
cohesion of the sheet, whereby the risks of tearing the
sheet at the interior of the autoclave are reduced.

The treating of cotton fibres with sequestering agents
in order to renove the catal ytes that negatively affect
t he bl eaching operation is generally known in the art
as acknow edged by the appellant.
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This is docunented in particular by D4, which discloses
that cotton fibres should be treated with sequestering
agents before the bl eaching operation (see page 470,
right colum, |ast paragraph). D4 does not disclose how
and where the sequestration is carried out.

Simlarly, D8 relates to the treatnent of cotton fibres
wi th sequestering agents (page 330, point 1), and

di scl oses (page 331, point 3.2) that the renoval of
catal ytes by neans of sequestering agents should take
place in the boiling bath ("Abkochflotte") preferably
before, rather than during, the bl eaching operation.

D7 di scl oses (page 497, first paragraph) the provision
of sequestering agents in the al kaline and bl eachi ng
stage of the cotton processing |ine.

D9 (see page 162/33: "Use of sequestrants in scouring
and bl eaching") discloses the provision of sequestrants
in the scouring bath (note that scouring corresponds to
scalding since it is carried out using a soda sol ution
at about 100°C=210°F), before subjecting the cotton
fibres to the bl eaching operation (page 34/ 163, right
colum, first paragraph). Scouring with sequestrants is
carried out for 1 hour (page 34/163, "Contribution of
sequestrants to fabric cleanness").

D10 di scl oses the use of sequestering agents in the
cotton bl eaching solution (see claim1 and table 1 on
colum 2).
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D5 (page 1337, points 1.4.3 and 2.1) generally

descri bes the use of sequestrants for the pre-treatnent
of cotton. D3 (page 591, right colum) and D6 (page 857,
| eft columm) generally describe the extraction of

catal ytes fromcotton fibres before the bl eaching
operation. D3, D5 and D6 do not disclose where the
extraction of catalytes should be carried out.

Therefore, the prior art teaches to carry out the
sequestration of the catalytes either in the bl eaching
step or prior to the bleaching step. In the latter case,
however, the prior art (D7 to D9) specifically teaches
to carry out the sequestration in the boiling, scalding
or al kaline bath. Thus, the skilled person would be | ed
by the teachings of the prior art to nodify the nmethod
of D1 by the provision of sequestering agents in the
bath of the autoclave, where the boiling-off (i.e.

scal ding, in an al kaline bath, see D1, colum 10,

lines 25 to 30) and bl eaching operations are carried
out (see D1, colum 10, lines 24 to 30). The prior art
does not suggest to provide the sequestering agents in
the bath of the wetting station (Cin Fig. 2 of D1). In
fact, the cotton web only remains in contact with the
wetting liquor for the short period of time necessary
for inpregnating it with a wetting agent (see D1,
colum 2, lines 3 to 7 and colum 9, lines 39 to 41)
and there is no indication in the prior art that such
short tinme would be sufficient for a sequestration of
the catalytes of the cotton to take place. As noted
above, according to the disclosure of D9 the cotton web
remains in the bath containing the sequestrating agents
for 1 hour.
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The skilled person is also generally aware that by
treating a cotton sheet with a series of jets of liquid
t he cohesion thereof can be inproved, as disclosed for

i nstance by D12 (see colum 3, lines 54 to 65) or D14
(page 168, paragraph "Verw rbel ungst echni ken") .
Docunents D11 and D13 specifically disclose to treat a
cotton web with jets of liquid ("hydroentangling")
before delivering it to a bleaching unit (D11: colum 4,
lines 45 to 50; D13: colum 5, lines 29 to 42). However,
there is no indication in the prior art suggesting that
the liquid jets would al so provide an effective rinsing
action in respect of a cotton web treated with
sequestering agents. Thus, the recognition that a
hydroentangling step could be used not only for

achi eving the known effect of inproving the cohesion of
the sheet, but additionally to provide the necessary
rinsing after the sequestrating step, thereby avoi ding
the provision of a an additional rinsing step (see D8,
page 333, left columm, second paragraph) by neans of a
device specifically dedicated to this purpose, is not
one that directly follows fromthe prior art.

Therefore, since the conbination of features of claiml
cannot be derived in an obvious manner fromthe

avai lable prior art, the subject-matter of claiml is
found to involve an inventive step (Article 56 EPC)

Dependent clainms 2 to 8 define further enbodi nents of
the nethod of claim1 and accordingly their subject-

matter also involves an inventive step.

Claim9 relates to a piece of cotton shaped by cutting
a sheet obtained wth the nmethod according to any one
of claimse 1 to 8 of the patent in suit. As already
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poi nted out by the Board in the comrunication
acconpanyi ng the summons for oral proceedings, claim9
is an independent claim (contrary to the opinion of the
Qpposi tion Division expressed under point 3 of the
deci si on under appeal) because it clains a product and
not a nmethod. In fact, it is a "product-by-process”
claim since the features of the product are defined by
reference to the method for its manufacture. Wth
respect to the inventive step of the subject-matter of
this claim no argunents have been brought forward by

t he respondent, not even after having been infornmed of
the Board's opinion set out in the above-nentioned
conmuni cation. Since the Board sees no reason to doubt
that the subject-matter of claim9 involves an
inventive step within the nmeaning of Article 56 EPC,
claim9 can be maintai ned as granted.

these reasons it 1s decided that:

The deci sion under appeal is set aside.

The patent is naintained as granted.

The Regi strar: The Chai r man:

G Nachti gal | P. Alting van Ceusau



