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Summary of facts and subm ssi ons

0754.D

The European patent No. 824 309, agai nst which two
oppositions (based inter alia upon Article 100(c)

EPC) were filed, was revoked by the decision of the
opposi tion division dispatched on 23 Novenber 2001.

During the opposition proceedi ngs the opposition
division dealt with the ground for opposition
according to Article 100(c) EPC. In its decision the
opposi tion division found that the anendnents made by
the proprietor of the patent during the opposition
proceedi ngs contravened the requirenments of

Article 123 EPC.

On 3 Decenber 2001 the proprietor of the patent
(hereinafter appellant) | odged an appeal against this
deci sion and sinultaneously paid the appeal fee. A
statenment setting out the grounds of appeal was

recei ved on 28 March 2002.

Oral proceedings were held on 19 February 2003.

Qpponent 11 (hereinafter respondent 11), who had not
replied to the statenent setting out the grounds of
appeal and who had been duly sumoned to the oral
proceedi ngs, inforned the board with the letter dated
15 January 2003 that he would not attend the oral
proceedi ngs. Respondent Il indeed did not appear at

t he oral proceedi ngs which, according to Rule 71(2)
EPC, were continued wi thout him

During the oral proceedings the appellant filed two
amended i ndependent cl ains which were indicated
respectively as "Claim1l of the main request” and



0754.D

- 2 - T 1274/ 01

"Claim1l of the first auxiliary request”.

Claim1l of the main request reads as foll ows:

" 1. An inplement for treating animals, conprising a
conputer (4), in the nenory of which a predeterm ned
desired weight pattern for the animals or groups of
animals is stored over a relatively |long period of
time, as well as weighing neans (17, 18,19) suitable
for weighing an animal one or nore tines per 24
hours, such that in the conmputer (4), on the basis of
t he neasured wei ght of an aninmal and earlier
establ i shed wei ght values, there is determ ned an
average, and a weight interval taking into account

t he weight of a varying contents of the digestive
tract and the udder around this average value, while
there is additionally provided an automatic feeding
installation (5) for automatically supplying fodder
to the animal, such that, when the wei ght val ue
stored in the nenory being applicable for that nonent
falls outside the established weight interval, the
gquantity of feed to be distributed to the animal w |
be adjusted, characterized in that, when there occurs
a sudden decrease in weight of an ani mal because of
which the upper limt of the weight interval (J)
conmes bel ow the wei ght val ue desired and in a nunber
of consecutive tinmes a further decreasing weight
below the lower limt of weight interval (J) has been
nmeasured, an attention signal is supplied by a
conputer (4) indicating that the aninmal may be il

whi ch can be conbined in the conputer with other
signals indicating simlar phenonena, such as signals
supplied by a nmastitis detector, or with signals
supplied by a pedoneter."”
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Claim1 of the first auxiliary request reads as
fol |l ows:

" 1. An inplement for treating animals, conprising a
conputer (4), in the nenory of which a predetermnm ned
desired weight pattern for the animals or groups of
animals is stored over a relatively |long period of
time, as well as weighing neans (17, 18,19) suitable
for weighing an animal one or nore tines per 24
hours, such that in the conputer (4), on the basis of
t he neasured wei ght of an aninmal and earlier
establ i shed wei ght values, there is determ ned an
average, and a weight interval taking into account

t he weight of a varying contents of the digestive
tract and the udder around this average value, while
there is additionally provided an automatic feeding
installation (5) for automatically supplying fodder
to the animal, such that, when the desired wei ght

val ue stored in the nmenory being applicable for that
nonent falls outside the established weight interval,
the quantity of feed to be distributed to the ani ma
wi |l be adjusted, characterized in that, when there
occurs a sudden decrease in weight of an ani ma
because of which the upper limt of the weight
interval (J) cones bel ow the wei ght val ue desired and
in a nunber of consecutive tinmes a further decreasing
wei ght below the lower limt of weight interval (J)
has been neasured, then, w thout increasing

i mredi ately the supply of feed, an attention signal
is supplied by a conputer (4) indicating that the
animal may be ill which can be conbined in the
conputer with other signals indicating simlar
phenonena, such as signals supplied by a nmastitis
detector, or with signals supplied by a pedoneter."”
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The appel | ant requested that the inpugned decision be
set aside and a patent be maintained on the basis of
Claim1 of either the main request or the first
auxiliary request (as filed during the oral

proceedi ngs) and of Clains 2 and 3 as submitted with
the letter of 26 Septenber 2001.

OQpponent | (hereinafter respondent |) requested that
t he appeal be di sm ssed.

The appel | ant argued that the independent clains of
both the main and the auxiliary requests did not
contravene the requirenents of Articles 100(c)

and 123 EPC.

Respondent | argued that the ground for opposition
mentioned in Article 100(c) EPC prejudiced the

mai nt enance of the patent on the basis of the

i ndependent clains of both requests of the appellant
and that the amendnents made to arrive at these

i ndependent cl ains contravened the requirenents of
Article 123 EPC.

for the decision

The appeal is adm ssible.

The cl ai ned subject-matter

The i ndependent clains of both requests of the
appel I ant have been derived fromC aim8 of the
patent as granted which contains a reference to the
preceding nmethod clainms 1 to 7 but which is itself
directed to an inplenent for treating animals, having
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the follow ng features:

(A™)

(B™)

(C9

(D)

(E™)

in the inplement, the nmethod as clainmed in any
of the preceding clains can be applied;

the inplenment conprises a conputer (4), in the
menory of which a predeterm ned wei ght pattern
for the animals or groups of animals is stored
over a relatively long period of tineg;

t he i npl ement conprises wei ghing neans (17,

18, 19), such that in the conputer (4), on the
basi s of the measured wei ght of an ani mal and
earlier established weight values, there is
determ ned an average, and a weight interval
taking into account the weight of a varying
contents of the digestive tract and the udder
around this average val ue;

there is additionally provided an automatic
feeding installation (5) for automatically
supplying fodder to the animal, such that, when
t he weight value stored in the nenory being
applicable for that nmonment falls outside the
est abl i shed wei ght interval, the quantity of
feed to be distributed to the animal wll be
adj ust ed;

a further decreasing weight below a |imt weight
interval (J) results in an attention signal
supplied by a conputer (4) indicating that the
animal may be ill or on heat which can be
conbined in the conputer with other signals

i ndicating simlar phenonena, such as signals
supplied by a nmastitis detector, or with signals
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supplied by a pedoneter.

According to Claim8 as granted (see feature A, in
the inplement "the nmethod as clainmed in any of the
precedi ng clains can be applied" (enphasis added).
This inplies that each conponent of the inplenent
defined by Claim8 has to be suitable for carrying
out a corresponding activity or function as defined
either by daim1l or by each of the possible

conbi nati ons defined by dependent Clains 2 to 7 (due
to the fact that Caim2 refers to Caiml1l, Caims3
to Cains 1 or 2 and Claim4 to 7 to any one of the
precedi ng cl ai ns).

Respondent | argued that the expression "in any of
the preceding clains" as well as the expression "in
any one of the preceding clains” inply that the

i npl ement defined by Claim8 has to be suitable for
carrying out the functions defined not only by
Claim1 but also by dependent Clains 2 to 7, ie the
functions referred to in all preceding Clains 1 to 7.

Having regard to the follow ng reasons, this argunent
of the respondent is based upon an incorrect
interpretation of the expression "any of the
precedi ng clains” which is not supported by the
description of the patent as granted:

(i) The expression "any of the preceding clains”
does not indicate in a clear way the nunber of
claims to which is referred to. The common
nmeani ng of the word "any" is "one, sone or al
i ndi scrimnately of whatever quantity" (see for
i nstance "Webster's Ninth New Col | egi ate
Dictionary", Springfield, Mss, 1983). Thus, the
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above nentioned expression can be interpreted as
relating to at least Caiml.

The patent as granted contai ns an i ndependent
Claim1 directed to a nethod and clains 2 to 7,
each of which contains a reference to one or
several previous clainms. These references to a
previous claimdefine a plurality of

conbi nati ons of features, each of which concerns
a particular enbodi rent of the nethod defined by
Claim1.

The introductory part of the description of the
patent as granted defines the problemto be
solved (colum 1, line 58 to colum 2, line 2)
and contains three passages referring to the
invention as clainmed in Clains 1 to 7 (see
colum 2, line 3 to colum 3, line 17), wherein
the first passage (columm 2, lines 3 to 11)
refers to Caim1l while the remai ni ng passages
refer to Clains 2 to 7. It can be clearly
understood fromthese passages that the
dependent clainms 2 to 7 define "preferred"
features, ie features which are not essential to
the solution of the problemas defined in the
par agr aph bridging colums 1 and 2, see for

instance colum 2, lines 24 to 27 ("... it is
preferred to establish ...") and lines 28 to 38
("The period ... will preferably conprise at

| east the period of lactation ...").

The above nentioned passages are foll owed by a
sentence relating to Caim8 and stating that
"the invention also relates to an inpl enent

in which inplenent the above-descri bed net hod
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can be applied" (colum 3, lines 18 to 21;
enphasi s added). Since the precedi ng passages
define the features of the dependent Clains 2

to 7 as "preferred” features, it is clear that
"the above described nethod" referred to in
relation to Caim8 cannot be interpreted as the
met hod conprising all the features specified in
Claims 1 to 7.

It is clear fromfeature B that there is "a
predet erm ned wei ght pattern for the animals or
groups of animals" and that this pattern is stored in
the menory of a conputer. Moreover, in feature B™ the
expression "over a relatively long period of tine"
foll ows the expression "a predeterm ned wei ght
pattern for the animals or groups of animals is
stored".

Since feature D refers to "the wei ght value stored
in the nenory being applicable for that nonent", it
nmust be understood that there is a period of tine
over which the weight pattern has been determ ned (ie
a predeterm ned period of tine).

The introductory part of the description of the
patent (colum 3, lines 18 to 24) refers to the

i npl enent according to Caim8 and defines the

i npl enent as being "provided with a conputer, in the
menory of which ... a predeterm ned weight pattern
over a relative long period of time is stored".
Moreover, this weight pattern is represented by the
curve Cin Figures 2A to 2D as a pattern extendi ng
over a period of tinme. Furthernore, the part of the
description of the patent which specifically refers
to these figures (see colum 5, lines 36 to 39)
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refers either to a "desired weight pattern over the
whol e year™ or to a "desired weight pattern over the
| actation period". In other words, the description of
t he patent consistently refers to a "weight pattern”
over a period of tinme, in so far as the expression
"wei ght pattern” is followed either fromthe
expression "over a relative long period of tinme" or
fromthe expression "over the whole year" or fromthe
expression "over the lactation period".

Therefore, the expression "over a relatively |ong
period of time" in feature B™ has to be interpreted
as defining the period of tinme over which the weight
pattern has been determnm ned.

According to the respondent, it is clear from
feature B that the expression "over a relatively

| ong period of time" relates solely to the storage of
the pattern, ie to the period of tinme over which the
wei ght pattern is stored and there is no need to use
t he description and drawi ngs of the patent to
interpret Claim8 of the patent as granted since the
claimis clear. In this respect, the appellant argued
that according to the Protocol on the Interpretation
of Article 69 EPC the description and drawi ngs of the
pat ent have to be enployed only for the purpose of
resolving an anbiguity found in a claim

The board cannot accept this argunent for the
foll ow ng reasons:

Article 69 EPC relates to the interpretation of the
clainms in order to determne the extent of protection
conferred by the terns of the clains. Article 69(1)
EPC refers to "the ternms of the clainms" as well as to
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t he description and drawi ngs ("The extent of
protection ... shall be determned by the terns of
the clains. Neverthel ess, the description and
drawi ngs shall be used to interpret the clains").
According to the Protocol on Interpretation,
"Article 69 should not be interpreted in the sense
that the extent of the protection ... is to be
understood as that defined by the strict, literal
meani ng of the wording used in the clains, the
description and draw ng being enployed only for the
pur pose of resolving an anbiguity found in the

cl ai ns".

Thus, already Article 69 EPC itself states that - in
order to determ ne the scope of protection of a
claim- the description and drawi ng shall be used to
interpret the claim The Protocol on Interpretation
adds the clarification that they shall be used to
interpret the claimeven if there is no anbiguity in
the claim

Moreover, it has to be noted that the clains of a

pat ent application represent generalisations of
specific enbodi ments of an invention as disclosed in
t he description of the patent application and that,

t herefore, they cannot be considered as being
isolated fromthe context of the description and
drawi ngs from which they are derived. The presence of
a link between clainms and description can al so be
deduced from Article 84 EPC in so far as this article
requires that the clainms shall be not only "clear”
but al so "supported by the description”

According to feature D the quantity of feed to be
distributed is adjusted when the desired value falls
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outside of the weight interval. Having regard to the
description of the patent (see colum 2, lines 50

to 57), it has to be understood that the quantity of
feed is decreased when the weight of the aninmal (as
represented by the average) is increasing (ie when
the lower Iimt of the weight interval has conme above
the desired weight value) and is increased when the
wei ght of the aninmal (as represented by the average)
is decreasing (ie when the upper Iimt of the weight
interval has cone bel ow the desired wei ght val ue).

Claim 8 of the patent as granted has been derived
fromCaim8 of the application as filed

(WO A-97/31526) which is directed to an "inpl enent

for treating animals, in which inplenent the nethod
as clainmed in any one of the preceding clainms can be
applied" (feature A%) and which specifies, instead of
feature B C and D the follow ng features:

( B*") there is provided a conputer (4), in the
menory of which for the animals or groups of
animal s a predeterm ned wei ght pattern over
a relatively long period of tine is stored,;

(cen there is provided a weighing neans (17,
18, 19), whereby in the conputer (4), on the
basi s of the neasured wei ght of an ani nal
and earlier established weight values, there
is determ ned an average, and a wei ght
interval taking into account the weight of a
varying contents of the digestive tract and
t he udder around this average val ue,

(Dn) there is additionally provided an automatic
feeding installation (5) for automatically
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suppl ying fodder to the animal, whereby,
when the wei ght value stored in the nenory
bei ng applicable for that nonent falls

out side the established weight interval, the
gquantity of feed to be distributed to the
animal will be adjusted.

The i ndependent Claim1l of the main request is

directed to an inplenent for treating animals, having

features C© and D as nenti oned above as well as the

followi ng features B, Cl and E (wherein features B

and E replace features B™ and E*®and feature Cl is an

additional feature to feature C°:

(B)

(C1)

(E)

the inpl enment conprises a conputer (4), in the

menory of which a predeterm ned desired wei ght

pattern for the animals or groups of animals is
stored over a relatively long period of ting;

t he wei ghing neans (17, 18, 19) are suitable for
wei ghing an animal one or nore tines per
24 hour;

when there occurs a sudden decrease in weight of
an ani mal because of which the upper limt of
the weight interval (J) cones bel ow t he wei ght
val ue desired and in a nunber of consecutive
times a further decreasing wei ght bel ow the
lower limt of weight interval (J) has been
nmeasured, an attention signal is supplied by a
conputer (4) indicating that the aninmal may be
ill which can be conbined in the conputer with
ot her signals indicating simlar phenonena, such
as signals supplied by a nastitis detector, or
with signals supplied by a pedoneter.
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The i ndependent Claim1l of the first auxiliary
request differs fromCaim21l of the main request in
that features D™ and E have been replaced by the
foll ow ng features:

(D) there is additionally provided an automatic
feeding installation (5) for automatically
supplying fodder to the animal, such that, when
t he desired weight value stored in the nenory
bei ng applicable for that nmonent falls outside
t he established weight interval, the quantity of
feed to be distributed to the animal wll be
adj ust ed;

(E') when there occurs a sudden decrease in weight of
an ani mal because of which the upper Iimt of
the weight interval (J) cones bel ow t he wei ght
val ue desired and in a nunber of consecutive
times a further decreasing wei ght bel ow the
lower limt of weight interval (J) has been
nmeasured, then, w thout increasing i mediately
the supply of feed, an attention signal is
supplied by a conputer (4) indicating that the
animal may be ill which can be conbined in the
conputer with other signals indicating simlar
phenonena, such as signals supplied by a
mastitis detector, or wwth signals supplied by a
pedonet er .

Adm ssibility of amendnents (rmain request)
Claim 1 of the main request differs fromdC aim8 of

the patent as granted inter alia in that feature E
has repl aced feature E™.
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Thi s anendnent substantially introduces the notion of
"sudden decrease in weight of an aninmal" and defi nes
this "sudden decrease" as a circunstance occurring
when two conditions are net, nanely when the wei ght
interval (J) cones bel ow the wei ght val ue desired
(first condition) and when - as already defined by
feature E™® - in a nunber of consecutive times a
further decreasing weight belowthe lower limt of
wei ght interval (J) has been neasured (second

condi tion).

It has to be noted that, according to feature D%
when the first condition is net the quantity of feed
supplied to the animal should normally be adjusted,
ie be increased (see section 2.1.3 above).

The notion of "sudden decrease in weight of an
animal " can only be found in the first sentence of
the | ast paragraph of the description of the
application as filed (see page 8, lines 3 to 26).
According to this first sentence, "when there occurs
a sudden decrease in weight of an animal because of
which the upper limt of the weight interval J cones
bel ow t he wei ght val ue desired, then it is not

advi sable to increase imedi ately the supply of food"
(emphasi s added). In other words, this first sentence
refers to the first condition. The second sentence of
this paragraph (page 8, lines 7 to 10: "In Figure 2C
the situation is shown in which in a nunber of
consecutive tinmes there has been nmeasured a further
decreasing weight ... ") is clearly related to the
first one and defines nore specifically the "sudden
decrease" referred to in the first sentence. The
third sentence (page 8, lines 10 to 13: "In that case
there has to be supplied ... an attention signal

0754.D Y A
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.") is clearly related to the first and second
sentences and refers to the attention signal.

Thus, it has to be understood fromthe description of
the application as filed that when there occurs a
"sudden decrease in weight of an animal" the
attention signal is supplied by the conputer w thout
i ncreasing i medi ately the supply of feed, although
the condition determ ning an i ncrease of the feed
guantity to be supplied is net.

In other words, the description of the application as
filed discloses the generation of an attention signal
as the result of a sudden decrease in weight of the
animal only in conbination with the provision that
the feed quantity to be supplied is not inmediately

i ncreased.

Since feature E enconpasses the possibility of
generating an attention signal and inmediately

i ncreasing the supply of feed when both the first and
second conditions are nmet, this feature defines a
subj ect-matter going beyond the content of the
application as filed.

Having regard to the above comments, Claim1 of the
mai n request contravenes the requirenents of

Article 123(2) EPC

Therefore, the main request of the appellant has to
be rejected.

Adm ssibility of amendnents (auxiliary request)

Claim1l1l of the first auxiliary request differs from
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Claim 8 of the patent as granted in that

(1) the word "desired" has been added before the
expressi on "wei ght pattern" in features B™ and
before the expression "weight value stored in
the menmory ..." in feature D (see features B
and D );

(ii) feature Cl1 has been added;

(iii) feature AP been del et ed;

(iv) feature E has replaced feature E

The expressions "desired wei ght pattern"” and "wei ght
val ue desired"” have a clear basis in the application
as filed (see for instance page 2, lines 5 and 6 as
well as line 14; page 6, lines 28 and 30; page 7,
line 26; page 8, line 5).

Feature Cl1 has a basis in Caim1 of the application
as filed in so far as this claimspecified that "an

animal is weighed one or nore tines per twenty-four

hour s".

Having regard to the comments in section 2.1.1 above
the inplenment according to Claim8 as granted is
suitable for carrying out the nethod according to at
least Claim 1l as granted. The inplement according to
Claim1l1l of the auxiliary request is provided with
conponents (conputer, weighing neans, feeding
installation) each perform ng one or nore functions.
Since all the functions specified in Caim1l of the
patent as granted are al so specified in Caim1 of
the auxiliary request, the suppression of feature A™
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does not result in an extension of the protection.

The respondent argued that the suppression of
feature A resulted in an extension of the scope of
Claim1 beyond that of Claim8 of the patent as
granted, because the inplenment according to Claim8
as granted was suitable for carrying out the nethod
as defined in all the preceding clains 1 to 7, while
the inplenment according to Claim1l1 of the auxiliary
request is defined as being suitable for performng
only the functions defined in Claim1l of the patent
as grant ed.

The board cannot accept this argunment because, having
regard to comrents in section 2.1.1.1 above, it is
based upon an incorrect interpretation of the
expression "as clainmed in any of the preceding

cl ai ns".

Feature E' is nore specific than feature E™ and has a
clear basis in a passage of the description of the
application as filed, see page 8, lines 3 to 13.

Therefore, the amendnents concerning Claim1l of the
auxi liary request do not contravene the requirenents

of Articles 123(2) and (3) EPC.

The ground of opposition according to Article 100(c)
EPC

Claim1l1l of the auxiliary request differs fromdCaim38
of the application as filed,

not only in that
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the word "desired" has been added before the
expressi on "weight pattern" in features B* and
before the expression "weight value stored in
the menmory ..." in feature D¥ (see features B
and D),

feature Cl has been added,

feature A% has been del et ed,

feature E has replaced feature EM,

but also in that

(v)

and

(vi)

the expression "a predeterm ned desired wei ght
pattern for the animals or groups of animals is
stored over a relatively long period of tine"
(in feature B) has replaced the expression "for
the animals or groups of aninmals a
predet erm ned wei ght pattern over a relatively
| ong period of tinme is stored"” (in

feature B™),

t he expression "such that" (in features C®
and D) has replaced the expression "whereby”
(in features C¥ and D%,

Having regard to the comments in sections 4.1.1

to 4.1.4 above, the anendnents according to

itenms 5.1.(i) to 5.1.(iv) have a basis in the

application as filed.

Having regard to the comments in sections 2.1.2



5.1.3

5.2

Or der
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and 2.1.2.1 above, the expression "a predeterm ned
wei ght pattern for the animals or groups of aninmals
is stored over a relatively long period of tinme" has
the sane neaning in the patent in suit as the
expression "for the animals or groups of animals a
predet erm ned wei ght pattern over a relatively |ong
period of time is stored". Therefore, feature B has a
basis in Caim8 of the application as filed.

The expression "such that" in the context of either
feature C°or feature Dis equivalent to the
expressi on "whereby" in features C¥ and D® in so far
t he expressi on does not change the neaning of the
respective feature.

Therefore, the ground for opposition according to
Article 100(c) EPC does not prejudice the maintenance
of the patent on the basis of daim1l of the

auxi liary request.

The respondents also referred in their notices of
opposition to the grounds for opposition according to
Articles 100(a) and (b) EPC, these grounds not having
been dealt with in the decision under appeal.

Therefore, the Board exercising the discretional

power according to Article 111(1) EPC remts the case
to the opposition division for further prosecution on
the basis of the first auxiliary request of the
appel | ant.
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For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance for
further prosecution on the basis of Caim1 of the
first auxiliary request as subnmitted in the oral
proceedi ngs and of Clains 2 and 3 as filed with the
letter dated 26 Septenber 2001.

The Regi strar: The Chai r man:

G Magouliotis C. Andries
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