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Summary of Facts and Subm ssi ons

The appel |l ant (opponent) filed an appeal against the
deci sion of the Opposition Division to reject the
opposi tion agai nst the European Patent No. 0 547 861

. OQpposition was filed against the patent as a whol e and
based on | ack of novelty and | ack of inventive step
(Article 100(a) EPC), insufficiency (Article 100(b) EPC)
and extension of content (Article 100(c) EPC)

The Opposition Division held that the subject-matter of
claiml1l of the main request (maintenance as granted)
did not contravene Article 123(2) EPC, was novel and
i nvol ved an inventive step, and that the description

sufficiently disclosed the invention.

The nost relevant prior art docunents for the present

deci si on are:

D3: DE-A-1 188 882

D4: EP-A-0 297 494

D6: EP-A-0 340 488

D7: DE-A-3 305 452

D8: EP-A-0 380 255

L1l The appel | ant requested that the decision under appeal
be set aside and the patent be revoked.

The respondent requested that the appeal be dism ssed.
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The i ndependent claimof the patent as granted reads as
fol | ows:

"1. Apparatus for handling flowable material (2)
conprising a container (1) for flowable material (2)
which is adapted for passing said material (2) to a
charging aperture (19) of a receptacle (3) via an
outlet (4), obturating neans (7) for the outlet (4)

whi ch is reciprocable by nmeans of actuating neans (8,
9), and a device (5) adapted for renoving and placing a
closure (6) of the receptacle (3), characterised in
that the device (5) is nmounted internally of the
obturating nmeans (7) which is raisable to open the
outlet (4) and to raise the closure (6) by neans of the
device (5) clear of the charging aperture (19) for
delivery of product thereto."

The appellant argued in witten and oral subm ssions
essentially as foll ows:

(1) daim1l of the application as filed was generally
drafted. CQaim2 was directed to the use of
vacuum and claim 3, which depended fromclaim 2
stated that the device was internal of the
obturating nmeans. Figure 7 of the patent shows
that there is a seal in the formof a skirt around
the obturating neans. This seal ensures that the
fl owabl e material cannot be sucked in by the
vacuumif the vacuum device does not fit to the
closure correctly. The device is arranged
internally of the obturating neans because it is a
vacuum devi ce. The separate references to the
features of clainms 2 and 3 in the introduction to
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t he description do not nmean that the features of

t hose clains may be provided separately. It is
just that the separate advantages are nentioned.
The whol e of the description of the enbodinents is
directed to a vacuum enbodi nent which confirns
that only a vacuum enbodi ment is disclosed and can
be cl ai ned.

The subject-matter of claim1 | acks novelty over
each of docunents D4, D6 and D7. Docunment D4

di scl oses all the features of the preanble of
claiml. In addition, the closure of the
receptacle nmentioned in docunent D4 is renoved and
repl aced and the obturating neans are raised in
this operation so that also the characterising
features of the clains are disclosed. Also,
docunent D6 discloses all the features of claiml.
The docunent is directed to a workroom i.e. a
contai ner, which is used to hold fuel elenents,
fuel rods or other radioactive material. It is
wel | known to the skilled person that radioactive
material can be in the formof powder or dust.
Powder and dust are flowable. Therefore, the
cont ai ner disclosed in docunent D6 is suitable for
t he purpose of the apparatus as stated in claim1l
of the patent in suit. Docunent D6 al so discl oses
all the remaining features of claim11. The
apparatus disclosed in docunent D7 is suitable for
t he purpose stated in claiml. This docunent is
concerned wth radioactive waste. Radioactive
waste is a flowable material so that the apparatus
di sclosed in this docunent is also suitable for
the purpose set out in claiml of the patent in
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suit. Docunment D7 al so discloses all the remaining
features of claiml.

(iii)Starting fromdocunment D8 the subject-matter of

(iv)

claim11 is obvious in view of docunents D3 or D4.
Docunent D8 di scloses a receptacle 25 in the sense
of claim1l. From docunent D4 the skilled person

| earns to raise and | ower the closure by neans of
a device 46 which is arranged internally of the
obturating nmeans. Also in docunment D3 the closure
is renoved and replaced by neans of the obturating
means for the outlet of a container for powder
material. Therefore, the subject-matter of claiml
is obvious in view of this conbination of
docunents D8 with either of D3 or D4.

The ground of insufficiency, which was nmenti oned
in the appeal grounds, is no |onger naintained.

The respondent argued in witten and oral subm ssions

essentially as foll ows:

(i)

Claim1l of the application as filed did not
mention vacuum so that there was no limtation to
vacuum operation. In the introduction to the
description there were two separate paragraphs
dealing with the features of clainms 2 and 3
respectively. In these paragraphs the advant ages
of the features of the respective clains are

i ndi cated. Each paragraph states that the device
(for renoving and placing the closure) "may" have
the respective feature. This nmakes it clear that
each of the features is individually optional. In
particular, the feature that the device is nounted
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internally of the obturating neans may be provided
i ndependent|y of whether the device is vacuum
oper abl e.

The subject-matter of claiml is novel. Docunent
D4 does not disclose that the device for raising
and placing the closure is internal of the
obturating neans. The spring 79 is part of this
device and is not internal of the obturating
means. Neither of the documents D6 or D7 discloses
an apparatus suitable for use with fl owabl e
material. There is no nmention of such use in the
docunents and the construction of the apparatus

di scl osed therein is not suitable for such a use.

(ii11)The subject-matter of claim1l involves an

i nventive step. The invention relates to a unitary
apparatus. The apparatus di sclosed in docunent D3
is not a unitary device. There is a transportable
station and a di scharge station which provides a
chute into a receptacle. There is no disclosure of
a closure for the receptacle and no device for
removi ng and repl acing such a closure. Also in
docunent D4 the device for renoving and repl acing
the disclosure is separate to the container
Therefore the skilled person would not arrive at
the characterising features of claim 1. Docunents
D6 and D7 relate to a different technical field to

the invention and hence are not rel evant.
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Reasons for the Deci sion

0261.D

Article 100(c) EPC

Claim1l as originally filed was a broad cl ai mdirected
to an apparatus having a contai ner which had a device
for renoving and replacing a closure of a receptacle to
be filled with material flow ng fromthe container.
Claim2 as originally filed was dependent on claim1l
and specified that the device was vacuum oper at ed.
Claim3 as originally filed was dependent on claim?2
and specified that the device was nounted internally of
a nmeans for obturating an outlet of the container. In
the patent as granted the subject-nmatter of original
claim 3 has been incorporated into claim1 but not the
subject-matter of original claim?2. The appell ant

consi ders that because the subject-matter of original
claim2 was not also incorporated in claiml

Article 123(2) EPC has been contravened. As pointed out
by the appellant the description of the enbodi nents
refers only to a vacuum device for raising the closure
of the aperture. However, in the introductory part of
the description of the application as filed there are
two particul ar separate paragraphs, cf. colum 1,

lines 29 to 35 of the A publication. In the first

par agraph the feature of claim2 is nentioned with the
indication that this feature provides a sinple way of
operating the device. The second paragraph nentions the
feature of claim3 with the indication that this
feature provides a neat, conpact structure. In the

opi nion of the Board these paragraphs indicate to the
skilled reader that the features of clains 2 and 3 were
not features which had to be provided in conbination
but coul d be provided i ndependently. The appell ant has
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argued that the skilled person woul d understand that
the device is nmounted internally of the obturating
nmeans because it is a vacuum device and has to be
protected fromthe flowable material. The Board cannot
agree with this argunment. There is nothing in the
application as filed to indicate that this is the
reason for positioning the device internally of the
obturating nmeans. The seal appears to be intended to
keep the flowable material flow ng past the raised
closure. Wthout the seal the material could settle on
the top the closure, irrespective of the nature of the
removal device. The skilled person is also aware that
that there are other raising devices equivalent to a
vacuum devi ce, e.g. an el ectronmagnet or a mechanica
connection. The skilled person would realise that such
equi val ent devices could suitably be provided
internally of the obturating neans and woul d acquire
what ever advantage is gained by that choice of position.

The Board therefore concludes that the disputed
amendnents nmade to the application before grant do not
contravene Article 123(2) EPC so that the ground under
Article 100(c) EPC does not succeed.

Novel ty

The appellant cited each of docunents D4, D6 and D7 as
taki ng away the novelty of claim1.

Docunment D4 is the basis for the preanble of claim1l
and the Board agrees that this docunent discloses al
the features of the preanble. The respondent has not
di sputed this point of view. In the apparatus according

to this docunent a closure for an aperture in a
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receptacle is provided such that the closure has to be
pushed downwards agai nst the action of a spring in
order to open the aperture. The pushing action is
effected by a cross-strut 46 in a cone 41 on a nenber
34 which is part of an obturating neans for the
container for the flowable material. The nenber is
noved downwards to effect the pushing action. Caiml
requires that the obturating neans is raisable to raise
the closure clear of the aperture. This feature is not
to be found in the disclosure of docunment D4. The
corresponding action in the apparatus disclosed in
docunent D4 is that the closure is pushed down, i.e.

| oner ed, against a spring force.

2.3 Docunent D6 is directed to a docking apparatus for
connecting a transport and storage receptacle to a
wor kroom or hot cell. The nmaterial to be transported is
descri bed as fuel elements, fuel rods or other
radi oactive material. The docunent does not describe
t he wor kroom apart fromindicating that there is an
outlet in the floor 71 of the workroom An apparatus is
di scl osed for raising the closure of a receptacle which
is nmoved beneath the outlet and for raising an
obturating neans of the outlet. The appellant has
argued that the workroom nust be considered to be a
container in the sense of claim1l, in particular in
view of the fact that radioactive material can be in
the form of powder or dust which is a flowable material.

The Board however cannot agree with the argunents of
the appellant in this respect. Claim1l specifies that
t he apparatus is "for handling flowable material (2)".
Furthernore, the claimspecifies that the apparatus
conprises "a container (1) for flowable material (2)

0261.D
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which is adapted for passing said material (2) to a
charging aperture (19) of a receptacle”. According to
the description of the patent flowable materi al

i ncludes "powder ..liquid, slurry or simlar"

(colum 1, lines 7 to 10). In accordance with the
constant jurisprudence of the Boards of Appeal the
statenent of the purpose of an apparatus nust be so
interpreted that the apparatus is suitable for the
stated purpose, see for instance Decisions T 287/86
(point 2.2 of reasons) and T 637/92 (point 4.5 of
reasons). It is therefore necessary to consi der whether
t he apparatus disclosed in docunent D6 is suitable for
the purpose stated in claiml. The Board interprets the
cl ai mas nmeani ng that the apparatus nust be so arranged
that flowable material within the container, e.g. a
liquid, reaches the outlet of the container to pass to
t he charging aperture of a receptacle. As already

i ndi cated above the sole information regarding the

wor kr oom di scl osed in docunent D6 is that it is for
fuel elenments or fuel rods or other radioactive matter
Wth regard to the reference to radioactive materi al
there is no indication as to what formthis materi al
could take. The allegation of the appellant that

radi oactive material can be in the formof a powder is
not relevant since it is not indicated in docunent D6
that the radi oactive material actually is a powder.
There is no disclosure or information in docunent D6
whi ch would | ead the skilled reader to understand that
t he apparatus disclosed therein is suitable for the
purpose stated in claim1l. In the absence of any

rel evant disclosure it cannot be concluded that the
function specified in claim1 would be fulfilled by the
apparatus disclosed in docunent De6.
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For document D7 the situation is essentially the sane
as for docunent D6. In docunent D7 there is disclosed a
preparation roomfor accepting radi oactive nucl ear fuel
froma nuclear reactor. A transfer arrangenent is
provided in the floor of the roomfor transferring the
fuel. In docunent D7 there is no disclosure or

i nformati on which would | ead the skilled reader to
understand that the apparatus disclosed therein is
suitable for the purpose stated in claiml. In this
respect there is a conplete absence of information so

t hat cannot be concluded that the stated function would
be fulfilled by the apparatus disclosed in docunent Dv.

Therefore, the subject-matter of claiml is novel in
the sense of Article 54 EPC

| nventive step

Cl osest prior art

In the opinion of the Board the closest prior art is
represented by docunent D4 which di scl oses an apparat us
conprising the features of the preanble of claiml.
Docunment D4 furthernore discloses that the device for
novi ng the closure of the receptacle clear of the
charging aperture is nmounted internally of the
obturating nmeans. This device is forned by the cross-
strut 46 which is internally nmounted of the neans for
obturating the container 1

Probl emto be sol ved

According to the description of the patent the problem
to be solved with respect to docunent D4 is to prevent
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contam nation of the external surfaces. The respondent
however was unable to identify which of the surfaces
di scl osed in docunment D4 could be contan nated.
Moreover, claim 1l does not contain features which would
ensure that this problemis overcone. The Board

t herefore concludes that the problemstated in the
description cannot be the objective problem The Board
has not been able to identify a further specific
problemto be overcone. The Board concl udes that the
obj ective problemto be solved is to provide an
alternative solution to the solution disclosed in
docunent D4 to the problem of opening and cl osing the
chargi ng aperture of a receptacle into which materi al
should flow from a contai ner arranged above the
recept acl e.

Solution to the problem

The solution to the problemis that the device for both
removi ng and placing the closure is nmounted internally
of the obturating nmeans of the container and that the
obturating nmeans raises the closure clear of the
aperture by neans of the device.

The solution to the problemis not obvious for the

foll ow ng reasons:

I n docunent D4 the obturating nmeans noves downward
towards the closure 80 of the receptacle 72 which is
posi ti oned underneath. The closure is held in place by
an upwards force exerted by a spring 79. To open the
aperture of the receptacle a cross-strut 46 of the
obturating nmeans pushes downwardly on the closure to
nove it clear of the aperture against the force exerted
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by the spring. The force of the spring is chosen to
provi de suitable sealing of the receptacle in transport
(colum 10, lines 3 to 7). In the view of the Board
therefore in docunent D4 the part of the device which
pl aces the closure in the aperture, i.e. the spring, is
not nounted internally of the obturating neans. Al so

t he obturating neans, although raisable (fromits
extended position), is not raisable to raise the
closure clear of the aperture, since in the apparatus
of document D4 the closure nust be | owered clear of the
aperture.

3.4.2 There is no apparent reason for the skilled person to
choose to redesign the apparatus known from docunent D4
in the manner set out in claim1. Such a redesign
i nvol ves nore than sinply changing the closure of the
receptacle to open outwards and arrangi ng the
obturating nmeans then to raise this closure clear of
the aperture. In docunent D4 the outlet of the
container is formed as an annul ar channel which feeds
into a broadened circular outlet. The obturating neans
bl ock the exit fromthe channel to the circular outl et
and by means of a second nenber bl ock the outlet by
means of a frusto-conical shaped nmenber. In order to
arrange the obturating neans to be raisable to raise
the closure clear of the aperture the construction of
the outlet area of the contai ner of docunent D4 woul d
have to be conpletely redesigned so that a raising
novenent opens the outlet rather than a | owering notion.
G ven the dianeter difference between the channe
outl et and the broadened portion this is not
necessarily a sinple task. The Board therefore
concl udes that the skilled person wishing to solve the
probl em woul d not be |ead fromthe teaching of docunent

0261.D



3.4.3

3.4.4

3.4.5

0261.D

.13 - T 1273/ 01

D4 and his general know edge to nodify the apparatus
known from docunent D4 in such a way as to arrive at
t he apparatus as specified in claiml.

Docunent D8 relates to the opening of apertures to

al I ow di scharge of flowable material. In this docunent
a discharge station is provided with a chute or hopper
whi ch has a closure 20 at its upper inlet which is

rai sed upwards by neans of a bellows provided belowit.
The cl osure al so acts upon the obturating nmeans of the
container to raise these and allow material to flow out
of the container into the chute. The bellows forns the
device which raises the closure, but it is not nounted
internally of the obturating neans. Al so, the
obturating neans is not raisable to raise the closure
clear of the aperture. It is the inverse which occurs.
The skilled person considering docunent D8 woul d thus
find a solution which results in the raising of the
closure but not in the manner set out in claim1. The
skill ed person when considering docunent D8 woul d not
be lead to the features of the characterising portion
of claim 1.

Docunents D6 and D7, as already explained with respect
to novelty, do not deal with the problens of
transferring flowable material. The skilled person
woul d not therefore consider the docunents when
considering a problemconcerned with flowable material.

The appel |l ant al so argued starting from docunent D8 and
consi dering docunents D3 or D4. However, as already
expl ai ned above with respect to novelty the skilled
person consi dering docunent D4 would not find the
features set out in the characterising portion of
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claim11. Docunent D3 discloses an apparatus for raising
a closure of a receptacle which is in the formof a
flat cover 4. The cover is made of, or includes,
magnetic material. There is a flat obturating neans 3
for an outlet of a container 1 which can contain powder,
i.e. flowable, material. The obturating neans is
arranged above the closure when transfer of material is
desired. The obturating neans is fornmed of non-nmagnetic
material. A magnet may be | owered down inside the
container to attract the closure and then raise both

t he obturating neans and the cl osure. The nmagnet thus
forms the device for renoving and placing the closure.
This means that the device for renoving and placing the
closure is not nounted internally of the obturating
nmeans. Al so the obturating neans is not raisable to

rai se the closure, but rather the closure is raised to
rai se the obturating neans. Moreover, the nmagnet could
not be arranged to be nounted internally of the
obturating neans. The obturating neans is flat and
hence has no interior. The nmagnet would no | onger be
novabl e which would require the provision of some other
mechani sminside the container to raise both the
obturating nmeans and cl osure. There is however no
reason why the skilled person should make such changes.
In particular, this would change the relatively sinple
construction disclosed in docunent D3 into a
conplicated structure. The Board can see no reason why
the skilled person should undertake such a

reconstruction.
3.5 Therefore, the subject-matter of claim1l of the patent

as granted involves an inventive step in the sense of
Article 56 EPC.

0261.D
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Late file docunents

During the oral proceedings before the Board the
appel l ant requested to introduce two new docunents into
t he proceedings. The first docunment was a European

pat ent (EP-B-684 928) belonging to the respondent. The
appel  ant argued that this docunment showed that the
skilled person at the priority date of the patent in
suit woul d consider the treatnent of radioactive
material to be in the same technical area as the patent
in suit. The docunent however has a priority date which
is nore than a year later than the priority date of the
patent in suit. The docunment cannot therefore provide
reliable evidence as to the situation at the priority
date of the patent in suit. The Board therefore
exercises its power under Article 114(2) EPC to

di sregard this docunent. The second docunent is a
dictionary definition of a German word whi ch was
considered to be equivalent to the termcontainer. The
Board did not see this as relevant to the discussion,
since the nmeaning of the termcontainer was not as such
in dispute. The Board therefore exercises its power
under Article 114(2) EPC to disregard this docunent

al so.



Or der

For these reasons it

The appeal is dism ssed.

The Registrar:

D. Spigarelli
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I s deci ded that:

The Chai r nan:

A. Burkhart

T 1273/ 01



