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Summary of Facts and Subm ssi ons

2928.D

Eur opean patent application No. 95 908 664.6 was
refused by a decision of the Exam ning Division. The
application was based on the International Application
No. PCT/ US95/00 969, published under No. WD 95/21 126.

In a communi cati on under Rule 51(4) EPC of 15 Cctober
1998 the Exami ning Division indicated that it intended
to grant a patent with clainms 1 to 9 filed by the
appellant with the letter dated 13 August 1997. Wth a
letter dated 12 February 1999 the appellant filed a new
claim1 which no | onger contained the feature of

i nduction heating at a frequency of 0.5 to 30 Mz,

whi ch was already present in claiml as originally
filed. After various conmuni cations and oral
proceedi ngs the application was refused on the ground
t hat, because of the deletion of said feature, claiml
was anmended in such a way that it contained subject-
mat t er whi ch extended beyond the content of the
application as filed.

The appel | ant | odged an appeal against this decision.
In the statenment of grounds of appeal argunents were
put forward why in this case it was allowable to delete
said feature.

In a comuni cation pursuant to Article 11(2) of the

rul es of procedure of the Boards of Appeal, the Board
expressed as its prelimnary opinion that the del eted
feature was presented in the original application as an
essential feature for performng the invention so that
its deletion would contravene the requirenents of
Article 123(2) EPC
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Wth the letter dated 4 Novenber 2002 the appell ant
submtted a newclaim1 in which said feature was

rei ntroduced and requested grant of the patent on the
basi s of the communi cation under Rule 51(4) EPC of

15 COct ober 1998.

Reasons for the Decision

Or der

New claim 1l corresponds to claim1l of the set of clains
on the basis of which the Exam ning Division intended
to grant the patent according to its comrunication
under Rule 51(4) EPC. The appellant's present request
can be regarded as an approval of the text on EPO

Form 2035.3 sent with said comruni cation. The reason
for the refusal of the application is thereby renoved.
The Board sees no reason to question the finding of the
Exam ning Division that the application with the text
indicated in said conmuni cation neets the requirenents
of the EPC

For these reasons it is decided:

1. The deci sion under appeal is set aside.

2. The case is remtted to the Examning Division with the
order to grant a patent with the docunents according to
EPO Form 2035.3 sent with the comuni cati on under
Rul e 51(4) EPC of 15 Cctober 1998.

The Regi strar: The Chai r man:
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