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Summary of Facts of Subm ssions
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This is an appeal against the decision of the
opposi tion division dated 7 August 2001 deem ng the
opposition filed by the appellant agai nst European
patent No. 0 673 056 "not to have been filed in due
tinme."

The opposition period expired on Thursday, 17 Septenber
1998. Despite an investigation carried out within the
EPO i mredi atel y pursuant to a request made by the

appel lant on 7 Cctober 1998, no trace of a notice of
opposi tion nor of a voucher for paynment of fees could
be found.

According to the subm ssions of the appellant in the
opposition procedure, the delivery of the notice of
opposition had been entrusted to M T, a trainee patent
attorney, who had inserted an envel ope containing the
notice of opposition together with a voucher for
paynent of the opposition fee and two other letters
into the night letter-box |ocated at the

Cornel iusstrasse entrance of the EPO Isar building on

t he night of 17 Septenber 1998.

This was confirnmed by M T in an affidavit dated

14 June 1999 and in his witness testinony before the
opposi tion division. According to his recollection he
travelled by car fromthe appellant's representative's
prem ses to the night letter-box at the
Cornel i usstrasse at around 10 pm He opened the flap of
the letter-box with one hand, put the envel ope with al
t he docunentation in it into the chute, let the flap
close behind it and left. He also stated that, on

previ ous occasions, he had had difficulties in
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physically inserting an envel ope past the flap and into
the chute of the letter-box but that this time he did
not experience any such difficulty. It appeared to him
that it was possible for envel opes inserted into the

| etter-box not necessarily to travel down the chute and
into the letter-box, which raised the possibility of
removal by a subsequent deliverer or any other passer-
by. These statenments were supported by an affidavit of
the appellant's representative referring to problens he
hi nsel f had experienced wth the EPO night |etter-box
on anot her occasion. In a subm ssion nmade in the course
of the appeal procedure this event was stated to have
occurred in January 1996.

In the course of the opposition proceedings the

appel  ant requested a copy of the technical draw ngs of
the night letter-box at the Corneliusstrasse, which had
been dismantled in the nean tine; he al so requested an
opportunity to interview the night porters and

di scl osure of the records the latter maintained of
checks they nade on the night letter-box. Pursuant to

t hese requests inquiries were nade of the EPO Buil di ng
Services and the porters including an inspection of the
porters' | ogbook ("Wachbuch"). These inquiries did not
reveal any irregularities on the night of 17 Septenber
1998 and the parties were infornmed accordingly. As
regards the request for copies of the draw ngs of the
night letter-box, the parties were inforned that the
EPO was not in possession of such draw ngs.

The respondent proprietor, on the other hand, submtted
decl arations by two enpl oyees fromthe EPO Buil di ng
Services and the EPO I nward Post Service respectively
stating that it was inpossible to renpbve letters

bl ocked in the transfer zone ("Umschal tbereich") of the
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EPO night letter-box fromthe outside and that they
were not aware of mail ever having been renoved or | ost
fromthe night |etter-box.

Based on these facts and the established jurisprudence
of the EPO Boards of Appeal (T 128/87, QJ EPO 1989,
406) according to which the onus of proving that a
docunent had been filed was on the filing party, the
opposi tion division found that the opposition could not
be deened to have been filed as no physical trace

t hereof had been found in the Ofice.

In the statenment setting out the grounds of appeal and
in further subm ssions the appellant opponent agreed
with the opposition division as to the applicable
principle of |aw where a docunent had all egedly been
filed but could not be found in the EPO. However, the
opposi tion division had applied this principle wongly.
| f a docunent could only be deened filed where physical
evi dence of this could be identified within the Ofice,
t hen once no such physical evidence could be found, the
matter woul d be concl usively decided and no purpose
woul d be served in taking of any evidence. Wat was

i npossi ble for the appellant to show was the reason why
the EPO could not find the docunentation filed by M T.
However, according to the case law, it was the bal ance
of probability which was decisive, and not the presence
or absence of physical evidence within the Ofice. The
evidence of M T should therefore be taken into account
as proof of filing. This evidence was pl ausi bl e and not
formally challenged as to its accuracy. The requested
drawi ngs of the night letter-box could support (or
underm ne) the plausibility of the statenents of M T
and should therefore be considered if there were stil
doubts as to his credibility. It was not the
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appel lant's contention that there was a techni cal
failure of the letter-box that night, but it was

pl ausi bl e, on the background of M T' s statenents, that
athird party had renoved the itemfromthe i mediate
interior of the |etter-box.

The appell ant therefore requested that the decision
under appeal be set aside and that the opposition be
deened to have been filed in tine.

The respondent requested that the appeal be dism ssed.
| ndeed, it appeared inpossible for the appellant in the
present case to provide physical evidence which could
prove that the opposition had been filed on the night
of 17 Septenber 1998. Equally, it was inpossible for
the EPO or the patentee to provide any physica

evi dence that the opposition had not been filed. In
such a situation the burden of proof lay with the party
doing the filing. However, a nere non-refutable
statenment that the docunent had been filed, even if
presented in the formof a sworn affidavit, was not
sufficient to discharge this burden. The respondent

di sagreed that the statement by M T had not been
chal l enged as there were statenents by EPO enpl oyees
standing in contradiction to the account given by him
A digression fromthe strict standards of proof set out
in the relevant jurisprudence of the EPO Boards of
Appeal would |lead to | oss of legal certainty for the
publ i ¢ which would then be confronted with the
possibility that a party who failed to neet a tine
[imt could be reinstated into it by nmeans of a nere
non-ref ut abl e decl arati on.

Shoul d the Board consider deciding in favour of the
appel lant and contrary to the established jurisprudence
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of the Boards of Appeal the follow ng question should
be referred to the Enlarged Board of Appeal: "Wether a
non-refutabl e assurance given before a body of the EPO
in the formof an affidavit or as a testinony (...) is
sufficient to prove that a docunment of which no
physical trace can be found within the EPO has been
filed in due tinme with the EPO

In a comuni cati on of 20 Septenber 2002 the Board
pointed to the | egal concept of "filing" according to
t he EPC whi ch was based on the date of receipt of a
docunent at the EPO The date of receipt was to be
consi dered as the date on which an itemwas irrevocably
in the control of the EPO An item could not be

consi dered as having been filed as long as it was
retractable fromthe EPO night letter-box - be it by
the party itself or by a third party. In such
circunstances the risk of non-receipt was still borne
by the party who intended to file an itemin this way.
As the Board had no reason to doubt the appellant's
subm ssi ons concerni ng occasi onal mal functions of the
night letter-box at the Corneliusstrasse, no additional
evi dence appeared to be necessary to that effect. On

t he other hand there was no indication that there had
been any mal function on the rel evant day.

In response to this comruni cation the appell ant
referred, at the oral proceedings, which were held on

6 Novenber 2002, to the "Notice fromthe EPO dated

2 June 1992 concerning the filing of patent
applications and ot her docunents" (QJ EPO 1992, 306).
According to point 5.6 of the German text of this

noti ce docunents posted in an automated nmil -box at one
of the EPOfiling offices "erhalten den Tag des

Ei nurfs als Einreichungstag". Fromthis and the
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correspondi ng French text ("date a laquelle ils ont été
glissés dans lesdites boites") it followed that the
insertion of an iteminto an EPO | etter-box was
sufficient for filing even if the itemwas |ater
removed fromthe letter-box by a third party. Wen the
flap of the letter-box closed behind the item it
crossed the boundary of the area of control of the EPO
with the effect that the responsibility for the further
fate of the itemwas shifted to the EPO This was all
that had to be proved and was exactly what had happened
according to the uncontested statenents of M T. As far
as the standard of proof was concerned, decision

T 128/ 87 cited by the respondent was not applicable to
t he present case since, contrary to the present case,

it concerned an action taken outside the EPO for which
a non-refutable declaration did not suffice to
denonstrate that the action had been perfornmed in tine.

Reasons for the Decision

3218.D

The appeal conplies with the provisions nmentioned in
Rul e 65(1) EPC and is therefore adm ssible.

The issue in this appeal is whether an opposition of

t he appel | ant agai nst the patent referred to above can
be deened to have been filed. According to

Article 99(1) EPC, |ast sentence, this is only the case
if the opposition fee has been paid within the
opposition period, i.e. by 17 Septenber 1998. As
follows fromthe facts and subm ssions set out above,
no trace of a notice of opposition nor of a voucher for
paynent of the opposition fee allegedly filed by the
appel l ant on 17 Septenber 1998 has been found wi thin
the Ofice.
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Concerning the standard of proof to be applied for

est abli shing the receipt of docunents not found within
the EPO, it is the established jurisprudence of the
Boards of Appeal that, even if proof to this effect can
seldomlead to absolute certainty, it nust at |east
show to a high degree of probability that the all eged
filing took place (T 128/ 87, QJ EPO 1989, 406 with
references to other decisions). In some previous cases
it was accepted that this standard was net if there
were concrete traces of the item sought which, even if
they did not show it for certain, indicated a high
probability of the | ost docunent having once been in
the Ofice (see decisions T 243/86 and T 69/ 86).
Nevert hel ess, any other neans of giving evidence, such
as witness testinony, could equally be considered in
this context. It has to be recalled that proceedi ngs
before the EPO follow the principle of the free

eval uati on of evidence. Laying down firmrules of

evi dence defining the extent to which certain types of
evi dence were or were not convincing would conflict
with this principle (G 3/97, QI EPO 1999, 245, point 5
of the reasons). The eval uati on of evidence normally
shoul d answer the question of what, on the basis of al
avai l abl e evidence, is nore likely than not to have
happened (see e.g. T 750/94, QJ 1998, 32, point 4 of

t he reasons).

Since, under the EPC, the critical event for conpliance
with atimelimt is the date of receipt of an item at
the EPO for which receipt the filing party bears the
responsibility (T 702/89, QJ 1994, 472, point 2.2 of
the reasons), it follows that the burden of proof that
filing has been effected falls on this party. The

i mpossi bility of furnishing proof of a higher
probability that an itemwas filed than that it was not
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filed, nmust therefore go against the party doing the
filing (T 128/ 87, points 7 and 8 of the reasons).

Thus, in the circunstances of the present case, the
guestion arises whether, on the basis of all the
avai |l abl e evidence, the probability that the envel ope
contai ning the notice of opposition and a voucher for
the opposition fee was filed on 17 Septenber 1998 is
greater than that it was not filed. If this question
cannot be answered in the affirmative, the opposition
nust be deened not to have been fil ed.

In the present proceedings the follow ng evidence
produced by the parties and reveal ed by internal
investigations wthin the EPOis to be considered:

The appel lant, in support of his case, produced an
affidavit of M T dated 14 June 1999 and corroborat ed
by the latter's testinony as a witness before the
opposition division on 12 July 2001 concerning his
recol | ecti on of what happened on 17 Septenber 1998 (see
points 11l and |1V, above). The affidavit includes inter
alia a copy of the printout of an internal |ist drawn
up by the appellant's representative specifying the
itens prepared for |odging together in the EPO night

| etter-box on 17 Septenber 1998 (exhibit CIB 2). A
second affidavit by the appellant's representative
dated 19 Septenber 2000 refers to another occasion when
this representative had experienced problenms with the
night letter-box at the Corneliusstrasse (point 1V,
above). In the course of the appeal proceedi ngs copies
were filed of replies frompatent attorney firns to a
circular letter asking for information on the
functioning of the night letter-box at the German
Patent O fice. They refer to occasional malfunctions of
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t he EPO night letter-box at the Corneliusstrasse.

The respondent, on the other hand, filed declarations
dated 11 July 2001 by enpl oyees fromthe EPO Buil di ng
Services and the EPO I nward Post Service concerning
their experience with the night letter-box at the

Cor nel i usstrasse (see point VI, above).

A report fromthe EPO I nward Docunents Service dated

9 Cctober 1998 refers to internal investigations nade
in connection with the docunents clained to have been
filed on 17 Septenber 1998. In the course of these

i nvestigations not only the night letter-box and its
proper functioning on 17 Septenber 1998 were checked
but also the confirmation-of-receipt forns and enpty
envel opes collected at the EPO | nward Docunents
Service. According to this report no trace of the
docunents in question could be found. According to
inquiries made by the opposition division of the EPO

| sar Building Services, the two porters on duty on the
night from17 to 18 Septenber 1998 who coul d be
contacted had no recollection of any irregularity. This
is confirnmed by a copy of the correspondi ng page from
the porters' |ogbook (see points Il and V, above).

The Board, when evaluating the evidence referred to
above, has no reason to doubt that the affidavit and
the oral testinmony of M T truly reflect his

recoll ection of the events of the 17 Septenber 1998
even if these statenents were made nore than 8 nonths
after the relevant date. The Board al so accepts that
according to docunentary evidence the envel ope in
guestion was produced at the representative's office
prior to the alleged nonent of filing. On the other
hand, the investigations within the EPO and the
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statenents of the enployees of the EPO are fully

consi stent insofar as they credibly confirmthat
despite careful search no trace of any of the letters
contained in the envel ope, including the notice of
opposition and its associ ated fee voucher, could be
found within the Ofice and that, even if occasiona

mal functions of the night |etter-box had occurred,
there was not the | east indication of any mal function
or other particular event on the 17 Septenber 1998. In
t hese circunstances, the evidentiary value of the
proofs submtted in support of the appellant is at

| east not higher than that of the investigations nade
within the EPO It cannot therefore be concluded that
the probability that the envel ope containing the notice
of opposition was filed on 17 Septenber 1998 is greater
than that it was not filed.

The appel |l ant argued that the evidence of M T was not
inconsistent with the evidence of the EPO enpl oyees as
it was plausible that a third party had renoved the
envel ope fromthe letter-box after insertion (see
points IV and VIII, above). In such a case the envel ope
shoul d be considered as having been filed (see

poi nt XI, above).

However, in the Board's view, it appears very unlikely
that an envelope fully inserted into the |letter box as
asserted by M T was subsequently renoved by a third
party. As confirnmed by the responsible enpl oyee of the
EPO I nward Post Service, no such incident ever occurred
during her period of service. The fact that there were
occasional mal functions of the night |etter-box not
involving the | oss of an envel ope does not support the
plausibility of the appellant's argunent, in particular
as no mal function was observed on the rel evant day as
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confirmed by M T. If, on the other hand, the envel ope
was not fully inserted into the letter-box so that it
was still retractable fromthe outside, it could not be
consi dered as having passed the boundary of the area of
control of the EPO. As the date of receipt of a
docunent is the date on which an itemis irrevocably in
the control of the EPO (see T 214/83, Q) EPO 1985, 10,
point 2), it could therefore not be deened to have been
filed if renoved later by a third party. This is not
inconsistent with point 5.6 of the "Notice fromthe EPO
concerning the filing of patent applications and ot her
docunents"” (QJ EPO 1992, 306) referred to by the
appellant. The latter regulation has the purpose of
giving a party the possibility of having the day on

whi ch a docunent is deposited in an automated nail -box
at the EPO accorded as the filing date even if it is
not processed by the Ofice on that date. This broad
pur pose does not extend, however, to providing a
solution to narrow, albeit inportant, hypothetical

probl ens such as the precise definition of when an item
has crossed the boundary of the area of control of the
EPQO.

9. Consequently, the evaluation of the evidence referred
to above does not allow the conclusion that there is a
hi gher degree of probability that the alleged filing
took place than that it did not take place.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

3218.D
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The Regi strar: The Chai r man:

D. Sauter W J. L. \Weeler
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