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Summary of Facts and Subm ssi ons

VI .

VII.
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The appellant (applicant) filed notice of appeal on
1 June 2001 agai nst the decision of the Exam ning
Division to refuse the European application

No. 97 926 156.7.

In their decision dated 5 April 2001 The Exam ni ng
Di vision refused the application because the
application as anmended did not conply with

Article 123(2).

On 18 July 2001 the representative of the appellant was
rem nded in a fax that the grounds of appeal should be
filed by 16 August 2001.

On 6 Septenber 2001 the representative of the appellant
requested an extension of the time limt for filing the
grounds of appeal. This request was repeated on

13 Sept enber 2001.

Wth a letter of 18 Septenber 2001 the representative
of the appellant was informed by the European Patent
Ofice that the tine limt for filing the grounds of
appeal was not extendabl e.

Wth communi cati on of 12 Novenber 2001 the Registrar of
the Board inforned the representative of the appell ant
that no grounds of appeal have been received. This
comuni cation included a reference to Article 122 EPC.
The encl osed conmuni cati on of the Board indicated that
an extension of the tinme imt for filing the grounds
of appeal was not possible.

On 5 January 2002 the appellant sent a fax to the EPO
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whi ch however contai ned no appeal grounds and concerned
ot her matters.

On 18 February 2002 the Registrar of the Board sent the
appel lant hinself a fax. The fax included a copy of the
letter fromthe Registrar dated 12 Novenber 2001 to the
representative.

Wth a fax dated 19 April 2002 the appellant indicated
that he wi shed restoration of the application.

Wth a fax dated 14 June 2002 the appellant requested
oral proceedings.

In a provisional opinion dated 25 June 2002 the Board

i ndi cated that appeal grounds had still not been fil ed.
The Board al so pointed out that if the fax of 19 Apri
2002 were to be considered a request for restitution
then the fee for restitution had not been paid, the
omtted act (filing of appeal grounds) had not been
conpl eted, and the grounds for restitution had not been
filed. The Board al so explained that if a request for
restitution were to be filed it was unlikely that it
woul d be successful, as the two-nmonth tinme [imt for
filing the request after the renoval of the cause of
non- conpl i ance had al ready run out.

On 1 Cctober 2002 the Board issued an invitation to
oral proceedi ngs. The comuni cati on acconpanyi ng the
invitation essentially repeated the content of the
provi si onal opinion of 25 June 2002.

Oral proceedi ngs took place on 16 Decenber 2002. At the
oral proceedi ngs the appellant requested that the
appeal be admitted and the decision of the Exam ning
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Di vi sion set asi de.

The appel l ant essentially argued as foll ows:

The appellant was not at fault. H s attorney was at
fault. Al so, the European Patent O fice was at fault
for recommending the attorney. He should not suffer for
the faults of others.

Reasons for the Decision

Adm ssi

Time i

bility of the appeal

A notice of appeal was filed and the appeal fee paid in
due tine. However, no grounds of appeal were filed. The
appeal therefore does not conply with Article 108 EPC
and has to be rejected under Rule 65(1) EPC as

i nadm ssi bl e.

mt for filing grounds of appeal

The request for extension of the tinme limt for filing
t he grounds of appeal nmust be rejected. |In accordance
with Rule 84 EPCtine limts may only be extended when
they are set by the European Patent Ofice itself. Tine
[imts which are set in the European Patent Convention
may not be extended. The tinme |imt for filing the
grounds of appeal is set out in Article 108 EPC.
Therefore, this tinme [imt may not be extended.

Request for restitution

3.
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The appellant in his fax of 19 April 2002 indicated
that he wished to restore the application. This is
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understood by the Board to be a request for restitution
in accordance with Article 122 EPC.

However, a request for restitution is only then validly
filed when: the omtted act is conpleted (in this case
filing the grounds of appeal), the fee for restitution
has been paid, and the grounds for restitution have
been given. Up to the present tinme, none of these

requi renents have been fulfilled. Therefore, no valid
request for restitution has been fil ed.

Al so, a request for restitution nmust be filed within
two nmonths fromthe renoval of the cause of non-
conpliance with the time limt (Article 122(2) EPC). It
seens that the representative of the appellant was
aware that the grounds for appeal had not been filed in
due tinme since the representative asked for a tine
[imt extension for filing the appeal grounds. By the
conmmuni cation of 12 Novenber 2001 the Registrar of the
Board inforned the representative of the appellant of
his failure to file the grounds of appeal, indicating
that rejection of the appeal as inadm ssible may be
expected for this reason. By virtue of receipt the fax
of the Registrar of 18 February 2002 the appel | ant
hinself al so was aware at the |atest on that date of
the failure to file the grounds of appeal. Therefore, a
valid request for restitution should apparently have
been filed by 18 April 2002 at the latest. On 19 Apri
2002, i.e. after the time limt had run out, the

appel  ant made his request for restitution wthout
however including his grounds for restitution, w thout
paying the fee for restitution and w thout conpleting
the omtted act. Therefore, no valid request for
restitution has been filed. Mreover, even if a valid
request had been filed, it would not have been within



. 5. T 1176/ 01

two nonths after the | atest possible date for renova
of the cause of non-conpliance.

As there is no valid request for restitution the Board
does not have to consider whether or not the appell ant
and his representative took the required due care.

Or der

For these reasons it is decided that:

The appeal is rejected as inadm ssible.

The Regi strar: The Chai r man:

D. Spigarelli A. Burkhart
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