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Summary of Facts and Subm ssi ons
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Eur opean patent application No. 93 923 860. 6
(I'nternational publication No. WO 94/08507) was refused
by the Exami ning Division essentially under

article 123(2) EPC, on the ground that the application
as filed did not provide a sufficient basis for the
subm tted anendnents, and additionally anong ot her

t hi ngs under Article 84 EPC, on the ground that the
subj ect-matter of the independent clains then on file
was not clearly defined, since essential features were
m ssing in these cl ains.

The appel |l ant (applicant) | odged an appeal against this
decision on 19 June 2001. Its statement of grounds,
recei ved on 30 August 2001, was acconpanied with
amended sets of clains. The fee for the appeal was paid
on 18 June 2001.

By a conmmuni cation of the Board sent on 17 March 2004
t he appellant was informed that the submtted sets of
clainms still |acked adequate support with respect to
clarity, in particular as the main clains did not
contain all the features essential to the solution.

Wth a reply dated 4 August 2004, the appell ant
subm tted, again, new sets of clains according to a

mai n and an auxiliary request.

It requested that the decision under appeal be set
aside and that a patent be granted on the basis of the
main request filed with his letter of 4 August 2004 or,
in the alternative, on the basis of the auxiliary
request filed on the sanme date.
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Fol l ow ng a tel ephone tal k between the appellant and a
menber of the Board, the appellant was informed by fax
dated 6 August 2004, that the amendnents submtted on

4 August 2004 did not appear to be imediately
allowable with respect to articles 84 and 123(2) EPC so
that the discussion on the formal issues would better
have to continue at the oral proceedi ngs requested by

t he appel | ant.

By letter dated 12 August 2004, the appellant inforned
the Board that it would not be represented at the oral
pr oceedi ngs.

Oral proceedings were held, as planned and in
conformty with rule 71(2) EPC, on 7 Septenber 2004,
and resulted in the present decision.

Claim 1 according to the various present requests read
as follows:

Mai n request:

"A nmonitor (10) for receiving electrical signals with a
bandwi dth froma |living body and processing such
signals to obtain information relating to a bodily
function or organ, said nonitor conprising:

means (14) for acquiring the electrical signals through
one or nore el ectrodes connected to the body, said
means for acquiring being | ocated within a housing
(198) positioned outside the living body and i ncl udi ng
means (62) for receiving the electrical signals in
anal og formand converting the signals into a stream of

digital signals, said receiving neans operating at a
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bandw dt h above the electrical signal bandwidth to
facilitate recovery of signals within said electrica
si gnal bandw dt h; and;

means for processing (12) said streamof digital
signals, said processing neans being separated from
anal og signal processing:

characterized in that:

said neans (12) for processing includes nmeans (122,
124) for filtering said streamof digital signals, said
means (12) for processing being located in a housing
away from said housing (14) of said acquiring neans,
said electrical signals being acquired by said
acquiring neans at a |ocation away from noise
associated with said processing neans; and

means for detachably connecting (15) said neans for
acquiring and said nmeans for processing for

transm ssion of said digital signals therebetween."”

Auxi |l iary request:

"A monitor (10) for receiving electrical signals froma
living body and processing such signals to obtain
information relating to a bodily function or organ,
said nmonitor conprising:

means (14) for acquiring the electrical signals through
one or nore el ectrodes connected to the body, said
means for acquiring being |ocated in a housing (198)
which is electrically shielded and including a neans
(64) for receiving the electrical signals in anal og
formand converting the signals into a stream of

digital signals;

means (122) for filtering said streamof digital
signals to renove noi se or isolate signals of interest

fromsaid streamof digital signals, said neans for
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filtering being |located in a housing separate fromthe
housi ng in which said neans for acquiring is |ocated;
means (15) for connecting said neans for acquiring with
said nmeans for filtering."

In its witings the appellant submtted that while not
avai | abl e word-for-word in the application as filed,

t he amendnments to the clainms were neverthel ess

unanbi guously derivable therefrom Further, claiml
according to any request included all essenti al

features to neet the objective of the present invention,
to provide a nonitor able to inprove the ability to
obtain information relating to a bodily function or

organ fromreceived el ectrical signals.

The present invention as clained was able to achieve
this objective by separating the acquiring neans from
t he processing neans, thereby enabling acquisition to
be perforned at a | ocation separate fromthe noise
associated principally with the processing neans and by
t he provision of receiving neans within the acquiring
means operating at a bandw dth above the el ectrical
signal bandw dth. By so inproving the quality of the
acquired electrical signals, the ability to detect and
flag artefacts in the signal of interest was al so

i nherently inproved.

Since the specific technique was detail ed and presented
in the description as a preferred enbodi nent, there was
no reason to unnecessarily limt the clainmed subject-
matter with nore specific features taken up fromthe
description, in accordance with the "sunmary of the

i nvention" given on page 2. The requirenents of
articles 123(2) and 84 EPC were, therefore, satisfied.
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The protection fromthe noisy environnment of the
processi ng nodul e was still reinforced in the auxiliary
request, in which it was additionally specified that

t he housing for locating the acquiring neans was

el ectrically shiel ded.

Reasons for the Deci sion

2.2

2118.D

The appeal is adm ssible.

Clarity of the clains (adequate support)

According to article 84, second sentence, the clains
shal |l be clear and conci se and be supported by the
description. These requirenments concerning the form and
the content of the clains are further specified in

rule 29(1) and (3), which stipulates that an

(i ndependent) claimnust state the technical and
essential features of the invention. Essential features
are those which are necessary to the solution of the
technical problemas originally presented in the
application as filed, i.e. before any refornul ation
(objective problem resulting fromthe conpari son of
the invention with a state of the art reveal ed
subsequent | y.

According to the application as filed (cf. page 2,
lines 4 to 10) the principal object of the invention is
to provide a nonitor for acquiring and processing EEG
data whi ch provides inproved signal quality. Another
object is to provide a nonitor that is highly

i npervious to electrical noise pollution in the
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operating room In prior art systens, it is namely
difficult to differentiate the artefacts generated over
a wde band fromthe EEG signal itself (cf. page 1,
lines 25 to 32 and page 14, lines 27 to 33).

The solution to the above-nenti oned problemis nost
general ly defined on page 2, paragraph "summary of the
invention"” not only by a separation (inplicitly)

bet ween a portable data acquisition nodule and a
stationary processing nodule, but also and mainly by
the particular structure and function of the conponents
contained wthin each of said nodules, nanely: in the
data acquisition nodul e the EEG signals are acquired
and converted to an oversanpled streamof digita
signals by a signa-delta nodulator; in the processing
nodul e the signals are then filtered by a deci mation
filter.

Thus, even when follow ng the general definition of the
solution given in the introductory part of the
description and well before entering into details of

t he descri bed enbodi nent, the invention was presented
principally by the use of specific elements such as a
si gnma-del ta nodul at or capabl e of converting the EEG
signals into an oversanpled streamof digital signals
and a decimation filter for filtering and downsanpling
said stream of digital signals.

In claim1 of the main request, the provision of neans
for converting into a streamof digital signals the
signals received in analog form by receiving neans
operating at a bandw dth above the el ectrical signal
bandw dth, as well as the provision of neans for
filtering said digital nmeans, being located in a
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housi ng away from the housing for |ocating the
acquiring neans, are regarded by the Board as not being
sufficient for the invention to be defined clearly and
conpletely. The nore since nost of these features are
part of the precharacterising portion of claim1 and,
as such, known per se fromthe state of the art, as it
was also admtted by the appellant (cf. letter of

4 August 2004, page 6, first paragraph).

A formally acceptable claim21 should have nentioned at
| east the use of a signa-delta nodul ator and a
decimation filter, the structural features and
functioning of which are then sufficiently detailed in
t he description of an enbodi nent, or have incorporated
nore specific features taken fromthe dependent cl ains.

More specifically, as nentioned in the description of
the EEG nonitor in relation with the figures, the
present invention resides principally in the specific
anal og-to-digital conversion techni que using an

over sanpl i ng converter conprising a sigma-delta

nodul ator 64 in the acquisition nodule 14 and an

i nteger digital signal processor 122 in the processing
nmodul e 12 (cf. figure 5; page 11, lines 25 to 32 and
page 12, lines 13 to 14). As further specified in the
application (page 14, lines 12 to 16) the use of

si gnma-del ta anal og-to-digital conversion techniques
allows for inproved artifact detection. Because the

si gnma-del ta nodul at or hi ghly oversanples (16, 384
sanpl es per second) the incomng signal, it can be
viewed at a greater bandw dth. Since the output of the
nodul ator is a fast signal (oversanpled), it contains

very small errors for |ow frequencies and the resulting
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converter is inherently linear (page 12, line 32 to
page 13, line 1 and page 8, lines 12 to 22).

Not only the nodul ator 64 but al so the deci mator 122
(for filtering out the frequenci es above 50 Hz and
downsanpling the digital signals to 128 sanpl es per
second) is of inportance in achieving an inproved noise
rati o performance (page 13, lines 4 to 9 and page 8,
lines 22 to 24).

The advantage on the reduction of the noise by nerely
separating the nodul ator fromthe decimator is
mentioned in the specification only in a second pl ace
(page 13, lines 16 to 21) and repeatedly presented

t hrough the application as being of |esser inportance
when conpared with the specific design and effects
provi ded by these elenents, which also confirmthe
general definition of the invention set out in the
summary (cf. above point 2.2).

For these reasons, the Board is satisfied that the
subject-matter of claim 1l according to the main request
does not provide the features which are essential to
the solution as presented in the application as filed
and, therefore, is not adequately supported by the
description, contrary to the requirenent of article 84,
second sentence, EPC

The subject-matter of claim1 according to the
auxiliary request is even broader as it contains |ess
features than the main request. Consequently, it
suffers fromthe sanme deficiencies as above. The
auxiliary request is based on claim1l1 as originally
filed, supplenmented by the fact that the housing for
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| ocating the neans for acquiring is electrically
shielded. This additional feature is supported by

page 19, line 27 of the description. But how efficient
these feature may be for the protection of the neans
for acquiring fromthe noisy environnment, it remains
however of m nor inportance with respect to the above
menti oned features presented as essential in the
application. Therefore, the requirenents of article 84
EPC are not net, either.

Procedural nmatters

By deciding not to be represented at the oral
proceedi ngs requested by him despite still pending
formal issues pointed out and reiterated by the Board
in both the conmunication of 17 March 2004 and the fax
sent follow ng new requests submtted by the appell ant
on 4 August 2004, the appellant actually waived its
right to comment orally and inplicitly requested a
decision in the state of the file, though oral
proceedi ngs were fully appropriate in the present case.

Since the main clains at issue still were not
imediately fornmally allowable, remttal of the case to
the first instance for further prosecution on the
substantive issues, as suggested by the Board in its
comuni cation, was al so premature and, therefore,
excluded. In these circunstances the application nust
be refused in its entirety.
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Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The President:

V. Commrar e T. Kriner
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