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Summary of Facts and Submn ssions

VI .
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The appel |l ant (applicant) | odged an appeal against the
deci sion of the Exam ning Division of 14 May 2001,
refusi ng the European patent application

No. 97 952 625. 8.

In a first official communication dated 29 Septenber
2000 the Exam ning Division with reference to the | PER
of 12 April 1999, found that process claim1l | acked
clarity and that product claim 14 was not novel.

Wth his reply dated 14 Decenber 2000 the applicant
filed a clarified claim1 and di sputed the objection of
t he Exam ning Division concerning the novelty of

claim 14.

Wth letter dated 31 January 2001 the applicant was
sumoned to oral proceedi ngs, scheduled on 3 May 2001.
According to the decision under appeal, in the annex to
the summons the argunentation of the Exam ning D vision
regardi ng the |l ack of novelty of claim 14 was once
agai n presented.

Wth fax of 10 April 2001 the applicant requested the
cancel l ation of the oral proceedings, objecting to the
costs of such proceedi ngs, and announced that he would
be providing a detailed response to the argunents of
the Exam ning D vision as presented in the sumons to
the oral proceedi ngs as soon as possible.

The Exam ning Division did not communicate to the
applicant a reaction to this request. The ora
proceedi ngs took place as schedul ed on 3 May 2001

wi t hout the presence of the applicant. At the end of
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the oral proceedi ngs the Exam ning D vision announced
its decision to refuse the application.

On 7 May 2001 the applicant comented by fax on the
argunentati on of the Exam ning Division regarding the
novelty of claim 14.

On 14 May 2001 the decision under appeal was sent to
t he applicant.

The appel | ant requests the setting aside of the
deci si on under appeal and a further discussion of the
appl i cation.

Furt hernore the appel ant requests the refund of the
appeal fee.

Reasons for the Decision

1

0351.D

The appeal is adm ssible.

The appeal is also allowable.

Al t hough the deci sion under appeal nentions that the
appel l ant had sent notification on 10 April 2001 that
he woul d not be attending the oral proceedi ngs, no such
notificationis in the file.

The fax of the appellant of 10 April 2001, that is in
the file, does not contain a notification that he woul d
not be attending oral proceedings but a request to
cancel oral proceedings and to allow further discussion
in witing.
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5. As far as can be seen fromthe file the Exam ning
Di vi sion never reacted on this request, with the result
that the oral proceedings took place w thout the
presence of the appellant.

6. In the view of the Board this consitutes a clear and
serious procedural violation of the right of the
appel l ant to be heard as guaranteed by Article 113 of
t he European Patent Conventi on.

7. This violation requires the setting aside of the

deci si on under appeal and justifies the reinbursenent
of the appeal fee (Rule 67 EPC).

O der

For these reasons it is decided that:

1. The deci sion under appeal is set aside and the case is
remtted to the first instance with the order to reopen
the substantial exam nation of the application.

2. Rei mbur senment of the appeal fee to the appellant is
or der ed.

The Registrar: The Chai r man:

L. Martinuzzi A. Burkhart
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