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Summary of Facts and Subm ssi ons

0669. D

The appeal is fromthe decision of the Opposition

Di vision posted on 26 July 2001 to reject as

i nadm ssi ble the opposition filed by the appellant as
opponent agai nst European patent No. 0 619 397, granted
in respect of European patent application

No. 94 200 870.7.

| ndependent claim 1l as granted related to a depositing
apparatus for depositing a piece of |aundry.

The Appel |l ant based its opposition solely on | ack of
novelty and | ack of inventive step of the clained
apparatus in respect of an apparatus identified as
CEFRADUE " St ar Feed".

The Opposition Division considered that the opposition
did not neet the requirenents of Rule 55(c) EPC because
it did not contain a sufficiently specific and cl ear

i ndication of the facts, evidence and argunents in
support of the grounds of opposition. The D vision
stated that it was not possible to determ ne the date
on which the alleged prior use of the "Star Feed"
apparatus took place. Wth the notice of opposition the
appel lant had referred to a leaflet distributed at an
exhibition in 1987 where the "Star Feed" apparatus was
shown, and also to a brochure, two phot ographs and a
drawi ng. However, the leaflet was not included with the
noti ce of opposition. Furthernore, the brochure and the
drawi ngs were not dated. Neither were the photographs
dat ed, which showed an installation of the apparatus in
Italy prior to April 1993. As regards the installation,
the nention of such an indeterm nate period did not
correspond to a date but only neant that a prior use
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took place. Fromthe notice of opposition it was al so
not possible to determ ne the degree of simlarity

bet ween the object used. In fact, the |eaflet was not
filed with the notice of opposition and no simlarity
appeared between the content of the brochure and

phot ographs and the subject-matter of claim1l of the
patent in suit. There was no indication that the
content of the drawing had any relation with the "Star
Feed" apparatus shown in the brochure and phot ographs.
Finally, the nere allegation that the apparatus was
shown at an exhibition in 1987 was not a sufficient

i ndication of the circunstances relating to the use.

The appel | ant | odged an appeal against this decision,
received at the EPO on 4 Cctober 2001, and

si mul taneously paid the appeal fee. The statenent
setting out the grounds of appeal was received at the
EPO on 4 Decenber 2001. The appell ant requested that

t he decision of the Opposition Division be set aside,

t hat the Opposition be declared adm ssible, and that as
a consequence the case be remtted to the Qpposition
Division for further exam nation of its nerits.

In an annex to the sumons for oral proceedings
pursuant to Article 11(2) Rules of Procedure of the
Boards of Appeal the Board expressed its prelimnary
opinion that it was questionabl e whether the

al l egations nade in the notice of opposition in respect
of the date on which the alleged prior use occurred and
of what had been used were precise enough to neet the
requi rements of Rule 55(c) EPC.

Wth letter dated 5 February 2003, the appell ant
mai ntai ned the request to remt the case to the
Qpposition Division to consider the substantive issues
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raised in the opposition, and stated that the Board had
"sufficient information before themto make a deci sion

inthis matter without the need for the opponents to be
heard further" and that, therefore, the appellant woul d
not be attending the proposed oral proceedings.

Oral proceedi ngs took place on 6 March 2003.

As announced with the letters dated 5 and 26 February
2003, respectively, the appellant and the respondent
(patentee) did not attend the oral proceedings. The
proceedi ngs were continued wi thout them (Rule 71(2)
EPC) .

The argunents of the appellant can be summarized as
fol | ows:

Wth regard to the date of the prior use, an indication
that the CEFRADUE " Star Feed" apparatus was installed
in a particular and specialised laundry in Italy prior
to April 1993 was a sufficient indication of the facts
in this case.

As submtted with letter filed by the opponent on

18 August 1998 during opposition proceedings, the
CEFRADUE " St ar Feed" apparatus was exhibited at the
exhi bition "Expo Detergo” in Italy in 1987 and 1989.
The catal ogue for "Expo Detergo” 1987 indicated that

t he CEFRADUE " St ar Feed" apparatus was a new appar at us
and so it could clearly be deduced that the prior use
at the above-nentioned | aundry took place between the
1987 Exhibition and the priority date of the patent in
Sui t.

Wth the notice of opposition a brochure, a draw ng and
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two phot ographs were filed. The brochure clearly
illustrated and descri bed an apparatus which was nuch
the sane as the subject of the patent, and the draw ng
was clearly a cross-sectional view through the front
part of the apparatus of the CEFRADUE "Star Feed"
brochure. The phot ographs clearly showed a CEFRADUE
apparatus corresponding to the illustration of the
apparatus in the drawing and to the apparatus of the
br ochure.

The docunents filed by the opponent in advance of the
oral proceedi ngs before the Opposition Division
including a witten declaration confirmed the prior use
of the CEFRADUE "Star Feed" apparatus before the
priority date of the patent in suit.

Anyway, the prior use on which the opponents relied was
adequately made out at the commencenent of the

opposi tion proceedi ngs. The source and construction of
t he machi nes on which the opponent relied were clearly
identified and di sclosed so that there coul d have been
no doubt regarding the machi nes on which the opposition
was based. The denonstration of one such machine at the
1987 exhibition and the installation of the nmachine at
the laundry identified prior to April 1993, as referred
to in the statenent of opposition, and the docunents
whi ch acconpani ed the notice of opposition sufficiently
substantiated the prior use. The indications given were
enough to |l aunch the opposition proceedi ngs.

The respondent did not file any subm ssions in respect
of the appeal.

Reasons for the Decision

0669. D
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The appeal is adm ssible.

Adm ssibility of the opposition

Under Article 101(1) EPC, the opposition is exam ned
"if it is adm ssible".

It is therefore inperative, before enbarking on
substantive exam nation, to verify the admssibility of
t he opposition.

Under Rule 55(c) EPC, the notice of opposition has to
cont ai n:

(1) a statenent of the extent to which the European
patent is opposed;

(2) an indication of the grounds on which the
opposition is based;

(3) an indication of the facts, evidence and argunents
presented in support of these grounds.

Under Article 99(1) EPC, notice of opposition may be
filed "within nine nonths fromthe publication of the
mention of the grant of the European patent”. The

requi renents of Rule 55(c) EPC therefore have to be net
before the time limt of nine nonths expires. This
clearly follows from Rul e 56(1) EPC, which provides for
opposition to be rejected as inadm ssible, especially
where the notice of opposition fails to conply with the
provi sions of Rule 55(c) EPC and these deficiencies
have not been renedi ed before the expiry of the
opposition period (see eg T 328/87, Q) 1992, 701,

point 2 of the reasons).
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From the above if follows that, as far as the

adm ssibility of the opposition is concerned, solely

t he subm ssions filed before expiry of the nine nonths
period referred to in Article 99(1) EPC should be taken
i nto account.

According to the established case | aw of the Boards of
Appeal in case of prior public use (see in particular
T 328/ 87 supra, point 3.3 of the Reasons; see al so
"Case Law of the Boards of Appeal of the European
Patent O fice", 4th edition 2001, VII.C. 8.6.3),
requirenment 3 of Rule 55(c) EPC will only be satisfied
if the Opposition Division and the patent proprietor
are able to determne the follow ng details:

(a) the date on which the all eged use occurred,

(b) what has been used,

(c) all the circunstances relating to the use, by
which it was nade available to the public, as for
exanpl e the place of use and the form of use.

The date of the alleged use (criterion a)

In the notice of opposition, it is stated that a

| aundry apparatus "Star Feed" was manufactured and sold
before the earliest priority date of the patent in
suit. It is also stated that such an apparatus was
installed at the works of Lavanderia Centrale, Ternme in
Sal somarrione (Parma), Italy, prior to April 1993. Wth
respect to the sale and the installation, no further
detail is given. This amounts to an allegation of prior
use without indicating the relevant date or period (see
T 328/ 87, supra, point 3.3.1).
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When referring in the notice of opposition to a copy of
a leaflet which was allegedly distributed at "an"
exhibition in 1987, the appellant indicated that the
"Star Feed" apparatus was shown at said exhibition.
This constitutes an allegation of a further prior use.
However, considering that there are several exhibitions
taking place during a year, the nere indication of "an
exhibition in 1987" is vague and cannot help in
identifying a specific exhibition. It constitutes,
therefore, an insufficient indication of the rel evant
date or period.

Therefore, in respect of the prior use of the "Star
Feed" apparatus by nmeans of a sale and installation in
Italy prior to April 1993, or an exhibition in 1987,
the above criterion (a) is not fulfilled.

What has been used (criterion (b))

Since in section 4 of the notice of opposition the
"Star Feed" apparatus is described in detail, the Board
accepts that criterion (b) is fulfilled.

The circunstances of the use (criterion (c))

In the notice of opposition, the appellant submtted
that the apparatus was manufactured and sold in Italy
before the earliest priority date of the patent in
suit, that it was installed at the works of Lavanderia
Centrale before April 1993, and that the "Star Feed"
apparatus was shown at an exhibition in 1987. No
further details about the sale, the installation and

t he exhi bition have been given in the notice of

opposi tion.
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Therefore, the Board concludes that the notice of
opposition |l acks an indication as to whether the
apparatus was unconditionally sold to a nmenber of the
public and whether the installation at the works of
Lavanderia Centrale and the exhibition were of such
nature that menbers of the public thus persons not
bound to secrecy were able to ascertain the specific
features of the object. In summary, it is not clear
fromthe notice of opposition whether an apparatus
having all the features allegedly present in the "Star
Feed" apparatus was effectively nmade avail able to the
publi c.

By failing to supply exact indications of evidence,
such as for exanple a reference to delivery notes,
nanes and address of w tnesses, etc, the appellant
failed to establish the precise basis of his

al l egations regarding prior use i.e. that the "Star
Feed" apparatus was manufactured and nmarket ed,
exhibited and installed before the priority date of the
patent in suit.

The Board observes that in the notice of opposition
(see section 3, paragraphs (i) to (iv)) reference was
made to the foll ow ng docunents:

- a leaflet distributed at an exhibition in 1987,
- a copy of a brochure,

- two phot ographs, and

- a draw ng.

However, these docunments cannot be regarded as
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i ndi cation of evidence in support of the above
menti oned facts.

| ndeed, as pointed out by the Qpposition Division in

t he deci sion under appeal (see page 5, first paragraph)
the copy of the leaflet was not filed within the
opposition period. Hence, at the expiry of the
opposition period it could not be said what was shown

t herei n.

Furthernore, the other docunents were nerely
representative of the apparatus used.

The all eged fact that the brochure was issued by
CEFRADUE, which is the conpany producing the "Star
Feed" apparatus, before April 1993, does not constitute
i ndi cation of evidence that the apparatus itself was
actually sold, exhibited or installed before Apri

1993.

In the notice of opposition it is stated that the two
phot ographs show a | aundry apparatus at the works of
Lavanderia Central e which was installed before Apri
1993. Yet, there is no indication that the photographs
were actually taken before this date.

Finally, in the notice of opposition it is stated that
the drawi ng, dated 9 July 1989, shows a sectional view
t hrough the "Star Feed" apparatus. However, the draw ng
carries no date (see page 5, second paragraph, of the
deci sion under appeal). In any case, even if the
drawi ng were dated, this would only inply that it was
conpl eted on said date. Therefore, the draw ng could
not constitute indication of evidence that the
apparatus itself was actually sold, exhibited or
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install ed before April 1993.

Criterion (c) is therefore not fulfilled in respect of
the alleged prior use.

The Board notes there is no indication in the notice of
opposition that the photographs and/or the drawi ng were
made available to the public before April 1993.

Moreover, there is no precise indication to be found
either in the notice of opposition or in the brochure
about the date at which the latter was effectively

i ssued and made available to the public. Neither is
there any indication of evidence in support of the fact
t hat the brochure was issued prior to April 1993.

In respect of the leaflet, it was allegedly distributed
at an exhibition in 1987. However, neither was the
leaflet filed with the notice of opposition, nor is
there any indication in the notice of opposition of
what features of the "Star Feed" apparatus coul d be
seen in the leaflet. Thus, there is also no basis in
the notice of opposition to conclude that the |eafl et
was intended to represent a prior art docunent.

The Board observes that the docunents filed by the
appel l ant after the expiry of the opposition period,
such as the "Expo Detergo" catal ogues filed with letter
of 18 August 1998 and the further docunents filed in
advance of the oral proceedings before the Opposition
Division, are irrelevant for the question whether the
notice of opposition conplies with the provisions of
Rul e 55(c) EPC, since as expl ained above (point 2.1)
the requirenents of Rule 55(c) EPC have to be net
before the time limt of nine nonths for filing an
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opposi tion expires.

Sunmmari sing, the Board cones to the conclusion that at
the expiry of the opposition period the notice of
opposition was deficient in respect of the indication
of facts and evidence relating to the circunstances of
the prior use. The Opposition Division therefore acted
correctly in finding the opposition deficient as
regards the requirements of Rule 55(c) EPC. The notice
of opposition is therefore inadm ssible (Rule 56(1)
EPC) .

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

M Patin P. Alting van Ceusau
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