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Summary of Facts and Subm ssi ons

2925.D

By a decision of 25 June 2001, sent to the parties on
26 July 2001, the Opposition Division rejected the
opposi ti on agai nst European patent 0 674 562.

The wording of claim1 as granted is as foll ows:

"Met hod for producing a hole in a workpiece consisting
of a fibre-reinforced conposite material (1), the
central axis of which hole passes through a
predet erm ned point on the surface of the workpi ece and
is oriented in a certain determned direction in
relation to the longitudinal directions of the fibres
in the imediate vicinity of said point, wherein at

| east one cutting tool (3) with a wear-resistant
surface (4) is positioned eccentrically in relation to
the aforenentioned central axis, and wherein the
material is machined sinultaneously in both an axi al
and a radial sense by causing the tool to describe an
axial nmotion and to rotate not only about its own axis
(5), but also eccentrically about the central axis, and
wherein the axis of rotation (5) of the tool is
essentially orthogonal in relation to the |ongitudinal
directions of the fibres in the immediate vicinity of

t he af orenentioned point, and wherein the dianeter of
the tool is substantially smaller than the dianeter of
the hole that is produced.”

In the opposition proceedings the follow ng docunents
were relied upon by the opponent for arguing |ack of
inventive step of the subject-matter of clains 1 to 10
of the patent in suit raised as sole ground of

opposi tion:
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El:

E2:

E3:

E4:

E5:

E6:

E7:

ES8:
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EP-A-0 178 072

Part of the brochure "Téte de rectification

pl anétaire a noteur électrique incorporé", marked
by hand: "commerci ali sée depuis 1971"

D. Gay, "Mateériaux composites", 1989

Part of the brochure "A300 STRUCTURAL REPAIR
MANUAL", excerpts June 1978 and March 1984

FR-A-2 684 583

Brochure SHW Publication No. 102f, July 1965

Part of brochure "Téte de rectification planétaire
a noteur électrique incorporé", undated

Part of Publication "Pratique des matériaux
i ndustrielles"”, Septenber 1990, Decenber 1990.

The patentee introduced the foll ow ng docunents in the

opposi ti on proceedi ngs:

D9:

D10:

D11:

R A Garrett, "Effect of defects on aircraft
conposite structures”, MDonnell Aircraft Co.,
undat ed

J.J. Pengra, RE Wod, "The influence of hole
qual ity on graphite epoxy conposite | am nates"”,
Lockheed-California Co., 1980

S.-C. Lin, J.-M Shen, "Drilling unidirectiona
glass fibre reinforced conposite materials at high
speed", Journal of Conposite Materials, Vol. 33,
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No 9/1999.

An appeal was filed and the appeal fee was paid by the
opponent on 24 Septenber 2001. The statenent of grounds
of appeal was received by the EPO on 26 Novenber 2001

The statenent of grounds of appeal contained the
objection of |ack of inventive step of the subject-
matter of clains 1 to 10 of the patent in suit as sole
ground of opposition, supplenmented by the foll ow ng
docunent s:

El2 to E25 and E30 to E34 being docunents relating to a
nunber of different alleged prior uses consisting of
the sale, by the conpany "Le Creneau Industriel", of
machi nes al |l egedly capable of mlling by helicoidal
interpolation to a nunber of firnms and the all eged
public use of those nachines in these firnms for
helicoidal mlling of holes in fibre-reinforced
conposite materials

As patent docunents the follow ng were filed:

E26: GB-A-2 084 057

E27: US-A-5 076 740

E28: FR-A-2 590 191

E29: DE-A-4 010 075.

In the statenment of grounds of appeal reference was
al so made to docunents E3 and E4, as well as to video

tapes, relating to the above-nentioned prior uses. O
the latter, however, no copies were supplied with the



VI .

2925.D

S 4 - T 1042/ 01

grounds of appeal. The testinmony of witnesses in
respect of these prior uses was offered as well.

Wth the annex to the summons to oral proceedi ngs dated
8 July 2002 the Board expressed its prelimnary opinion
that the appeal appeared to be adm ssible and that the
| egal franmework set with the opposition appeared to
have been maintai ned on appeal. However, the

i ntroduction of a conpletely new | ine of argunentation
based on | ack of inventive step in respect of the newy
filed prior uses appeared to change the factual
framewor k of the opposition entirely. The Board
declared its intention to disregard these facts and

evi dence pursuant to Article 114(2) EPC. Wile
referring to decision T 389/95 (not published in QJ
EPO it noted that as a consequence the appeal would be
wi t hout substantive nmerit and woul d have to be

di sm ssed.

By a letter of 28 August 2002 the Appellant notified
the Board that it would bring along to the oral
proceedi ngs the wi tnesses indicated in the statenent of
grounds of appeal. By a letter of 6 Septenber 2002 the
Appel | ant supplied the videotapes it had referred to in
its statenent of grounds of appeal and requested to
hear one of the proposed w tnesses because of

"indi spensabl e confirmation of highly relevant facts
and evidence in support of the appeal”

The Board replied in a letter of 16 Septenber 2002 that
inviewof its prelimnary opinion it did not intend to
hear the witness, therefore had not taken a decision to
that effect and that in any case the tine limts for
sunmoni ng the witness pursuant to Rule 72(2) EPC were
to be observed.



VII.

2925.D

- 5 - T 1042/ 01

Oral proceedi ngs took place on 15 Cctober 2002.

The Appel l ant argued essentially as foll ows:

The appeal was not introducing a conpletely new factual
framework as it also referred to docunents (E3 and E4)
whi ch had been introduced in opposition. The new facts
and evi dence should be admtted on appeal as they
related to public prior uses which were prima facie
highly relevant for the subject-matter of the clainms of
the patent in suit. In that respect it requested the
Board to adjourn the oral proceedings such that a
hearing of its w tness, summoned in due tine as
required by Rule 72(2) EPC, could take place. The

wi tness woul d be able not only to confirmthe prior
uses as alleged, but also to supplenment these with

i nformati on concerning the nmachines sold, the types of
material mlled as well as to confirmthe highly
pertinent nature of these prior uses.

In considering the relevance of the facts and evi dence
subm tted on appeal the Board shoul d exam ne the

evi dence submitted in support of the prior uses as a
whol e and not each of the prior uses individually. The
decl aration of M Basso (E12) and M Kets (E34) was
consi dered sufficient proof that the machines for
mlling by helicoidal interpolation had actually been
sold, delivered and used according to the method of
claim1l. Unless there was information to the contrary
it should be assuned that these machi nes were not kept
away fromthe public and that thus the operations
performed on these machines were public. Also fromthe
ot her evidence supplied it was clear that holes were to
be drilled by these machi nes while performng the
nmethod as clainmed in claiml. Cients normally sent
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drawi ngs such as E13 to "Le Creneau Industriel" so as

to show which kind of product they intended to produce
by mlling via helicoidal interpolation and to receive
t he necessary programming for the nunerical control of
t he machi ne supplied by that conpany.

The videos should be admtted as evidence in these
appeal proceedi ngs because they clearly showed a nunber
of the machines for drilling by helicoidal

i nterpolation as had been the subject of the prior uses
brought forward on appeal. The recording date prior to
the priority date of the patent in suit could be
deduced fromthe fact that on the sanme tape a recording
was made of a Sukhoi aircraft presented at the "Le
Bourget" air show of 1989.

The reason for the |ateness of filing the facts and
evidence relating to the prior uses lay in the fact
that al though in the opposition proceedings it
suspected that such evidence had to be avail able
sonmewhere, the opposition period had not been
sufficiently long to find and coll ect such material.
Only just after the opposition division took the
decision did it receive the necessary evidence, which
was then filed in appeal.

On the basis of this new evidence it was clear that the
subject-matter of claim1 | acked inventive step over
the method as perfornmed in these prior uses. It

t herefore requested revocation of the patent.

The Respondent objected to the conplete change in the
factual framework of the opposition as nade on appeal .
Firstly there was no excuse for the late filing of the
facts and evidence relating to the prior uses; no
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opponent was limted to only the opposition period to
search for useful material. After publication of the
application there had been anple tinme for the opponent
to collect such material, all the nore so since the
mai n cl ai m had not been anended in substance during the
exam nati on proceedi ngs.

Secondly, the facts and evi dence produced on appeal
were not of such a highly pertinent nature as required
by the Enl arged Board of Appeal in its decisions G 9/91
and 10/91 (QJ EPO 1993, 408, 420), so as to warrant
adm ttance in the appeal proceedings. For none of the
allegedly sold mlIling machines was it inmediately
evident that the nmethod as clainmed 1 had actually been
performed, |let alone on fibre-reinforced conposite
material, before the priority date of the patent in
suit. Coser scrutiny of these prior uses reveal ed that
in every one of thema nunber of inportant features
were mssing or that questions remai ned unresol ved. If
such machi nes were actually sold and produced for the
cl ai med purpose as declared by M Basso (E12), it was
at | east unusual that no brochures, product
descriptions, machining instructions, etc. were
avai | abl e. For instance, the text "Mcasilicone" had
been added to the faxed drawi ng E13, wi thout it being
clear that the addition bore the same date as the fax.
Further, according to E34, the clained nmethod of
drilling had been applied at "Strativer" to fibre-
reinforced conposite material to be supplied to
Eurocopter, Aérospatiale and Dassault. In view of the
fact that these conpanies are all involved in defense
contracts it could hardly be imgi ned that the actual
producti on was accessible to the public.

There was al so no acceptabl e excuse for the late
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filing, only one nonth before the oral proceedings, of
t he vi deotapes. These shoul d have been filed together
with the appeal, if at all. The quality of these

vi deot apes was poor. If there was a recording of a
Sukhoi aircraft on the tape subsequent to the recording
of the drilling machines of "Le Creneau Industriel” |,
this could not prove anything as any vi deotape coul d be
re-recorded in such a way.

Al in all, the pertinence of the evidence presented as
a whol e could not be assessed and the prior uses,

t herefore, could not be considered sufficiently
substantiated to prove the alleged facts. Thus

di sm ssal of the appeal was requested. In case the
Board considered admtting the facts and evi dence
submtted with the appeal, it requested remttal to the
first instance for considering it and an apportionnment
of the costs unnecessarily incurred for the oral
proceedi ngs before the Board.

Reasons for the Decision

1

2925.D

Adm ssibility of the appeal

In the statenent of grounds of appeal entirely new
evidence was filed (E12-E34) relating to all eged sal es
of helicoidal interpolation mlling nmachines by the
firm"Le Creneau Industriel™ and to all eged perfornmance
of the method according to claim1 by these machi nes.
These al |l eged prior uses had not been nentioned in the
precedi ng opposition proceedings. They were submtted
in order to support the ground of opposition of |ack of
i nventive step, which was also raised in the original
opposition. Thus the |egal framework of the opposition
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has been nmmi nt ai ned.

The present subm ssion of new facts and evidence is,
however, after expiry of the opposition period and
therefore counts as late filed. Pursuant to

Article 114(2) EPC their admissibility in the appeal
proceedi ngs depends upon the discretion of the Board.

The issue of the change in the factual framework of the
precedi ng opposition proceedi ngs as rai sed by the
Respondent is one of fact to be determ ned objectively
as part of the substantive exam nation of the appeal.
Such an exam nation can by its nature only take place
after the appeal has been considered adm ssible (see

al so T 389/95, supra).

For the purposes of admi ssibility of the appeal al
formal conditions, in particular those of Article 108
EPC are net.

Adm ssibility of the video tapes

Two video recordings allegedly show ng a nunber of
mlling machines as sold by "Le Creneau Industriel”
while performng the nethod clainmed in claim1l of the
patent in suit were indicated as neans of evidence in
the statenment of grounds of appeal. Actual copies

t hereof were, however, only filed with |etter of

6 Septenber 2002, i.e. approximately one nonth before
the oral proceedings before the Board, which is nore
than 9 nonths after the filing of the statenent of
grounds of appeal in which filing of these tapes was
announced.

According to the principles devel oped by the Enlarged
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Board of Appeal in its decisions G 9/91 and 10/91
(supra) the later evidence is supplied, the nore

evi dent should be its relevance so as to lead to their
formal introduction into the appeal proceedings.

If a party offers videotapes as evidence of a nunber of
prior uses at a very late stage in the proceedi ngs and
t hese tapes each have a duration of nore than two
hours, as in the present case, this party should at

| east indicate on which specific |ocations on the

vi deot ape the relevant features of which prior use can
be observed, so as to allow the Board to assess their
prima facie relevance, w thout having to have recourse
to time-consum ng investigations of its own notion. The
Appel lant failed to do so, be it in the statenent of
grounds of appeal or in the letter of 6 Septenber 2002
acconpanyi ng the vi deot apes.

The Appellant further argued that the recordings were
made before the priority date of the patent in suit, as
they al so included i mages of a Sukhoi aircraft
presented at the "Le Bourget"” air show of 1989. The
Board considers that, even if that were the case, this
evidence is unsuitable as proof of the alleged facts in
t he absence of further convincing evidence, because

di fferent consecutive scenes on a cancorder tape do not
necessarily inply that they were recorded on the sane
day or within a short period of tine.

The Appellant further argued that on the tapes a

M Pascal Joan could be recogni sed, an enpl oyee of "Le
Creneau I ndustriel”, who had left that firmin 1999.
However, M Joan has not been proposed as witness to
testify to the date of recording the video, the
technical features of the machines filned or the
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ci rcunst ances of these prior uses.

For the above reasons the Appellant has not put the
Board in a position to assess the evidential value of
t hese vi deotapes, let alone to determ ne whether their
contents are "prima facie highly relevant” as is
necessary to admt themat such a late stage in the
proceedi ngs. The vi deot apes are therefore di sregarded
pursuant to Article 114(2) EPC.

Consi deration of the facts and evi dence as subnmtted
with the statenent of grounds of appeal

In its statenment of grounds of appeal the Appell ant

di scussed a | arge nunber of docunents (E12 to E25 and
E30 to E34) filed four days after that statenent,
relating to the alleged sale of a nunber of mlling
machi nes by the conpany "Le Creneau Industriel™ to 5
di fferent conpanies and to the use to which these
machi nes were all egedly put, as being relevant for the
assessnent of inventive step of the subject-matter of
claim1.

Late filed docunments E26 to E29 submtted with the
grounds of appeal were cited only as further evidence
in respect of lack of inventive step of the subject-
matter of the dependent clains and need not be further
considered in view of the outconme of this appeal.

It was not disputed that neither the docunents E12

to E25 and E30 to E34, nor the alleged prior uses

t hensel ves, had been relied upon in the opposition
proceedi ngs. The Appellant gave as reason for the late
filing of this evidence the fact that the opposition
peri od had not been sufficiently long to find and
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coll ect the necessary material .

Al t hough under certain circunstances late-filed facts
and evidence may be admtted as |ate as in appeal
proceedings, it has to be pointed out that such
proceedings are clearly not intended to extend the
9-nont h opposition period of Article 99 EPC. Therefore,
inline with the case | aw of the Boards of Appeal, the
reasons for the late filing should be exam ned to
ensure that the Appellant acted in good faith and that
the delay in filing the facts and evi dence was not due
to failure on the part of the Appellant.

When considering the docunents E12 to E25 and E30

to E34, the Board finds no indication why these
docunents could not have been filed earlier, nanely in
t he ongoi ng opposition proceedings. This is all the
nore so since the Appellant, according to its statenent
in the oral proceedings before the Board, was already
at an early stage of the opposition proceedi ngs aware
of the suitability of the mlIling machi nes of "Le
Creneau Industriel” for helicoidal mlling of holes,
i.e. of the alleged highly relevant nature of these
machi nes and the type of mlling they could perform
Thus it cannot be excluded that negligence on the part
of the Appell ant caused the del ay.

Further, an opponent is not limted to the 9-nonth
opposition period to prepare his case against a patent.
The nmention of the grant of the patent took place on
13 January 1999, the communi cation expressing the
intention to grant the patent was, however, already
issued in March 1998. Thus the Appellant could have
been aware of the subject-matter of the clains to be
granted already 10 nonths earlier.
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Thus, considering the docunents in question and the
absence of credi ble reasons why these difficulties

exi sted only during the opposition proceedi ngs but were
no | onger present when filing the appeal, the Board
concludes that there is no excuse for the late filing
of the facts and evidence relating to the alleged prior
uses.

3.4 Consi dering now the all eged prior uses in substance,
t he Appellant argued in its statenment of grounds of
appeal that the integral collection of evidence in
respect of these prior uses provided sufficient
i ndi cation that the nmachines allegedly sold possessed
all the technical features to not only make them
capabl e of performng the nethod as clained in claiml,
but that in fact they had been publicly used as
clainmed, prior to the priority date of the patent in
suit. It submtted that except for the use of a wear
resistant surface on the cutting tool all features of
claim1l1, including those related to the orientation of
the fibres orthogonal to the axis of rotation of the
tool and to the axis of the hole, had been available to
the public. Using wear resistant tools, however, was
wel | -known to the skilled person in this field, as was
al so recognised in the patent in suit.

The Board can only conclude fromthese subm ssions that
the argunentation relied upon is not a further

devel opnent of the case as brought forward in

opposi tion and based upon docunents E1 to E11. Instead
of filling in gaps in the argunentation or in the

evi dence as have becone evident fromthe decision under
appeal, rather an entirely new factual framework for
the opposition is set up in the grounds of appeal,
consisting of an entirely new conplex of facts and

2925.D Y A
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evi dence.

The appel |l ant countered that the factual framework was
not entirely new as it had referred, in the statenent
of grounds of appeal, to docunments E3 and E4 of the
opposi ti on proceedi ngs.

Such a formal reference to docunents al ready presented
in the opposition proceedings are in the Board's

opi nion not suitable to support the argunent as these
docunents do not formthe substantive basis for the

i nventive step objections made in the statenent of
grounds of appeal, but are only used as auxiliary
support for the argunment that if a hole is made in
panel s consisting of |layers of fibre-conposite
material, generally the axis of rotation of the tool
maki ng the hole woul d be perpendicular to the

| ongi tudinal direction of the fibres and the axis of
the hole itself would pass through the surface of the
pane and have a particular direction in respect of the
| ongi tudinal direction of the fibers, as clainmed in
claim1.

In considering late filed facts and evidence formng a
fresh factual basis to the opposition in appeal the
Board concurs with the approach chosen by Board 3.5.2
in decision T 389/95 (supra, see point 2.14 of the
Reasons), stating: "facts, evidence and argunents
constituting an entirely fresh factual case on appeal
shoul d normal |y be di sregarded pursuant to

Article 114(2) EPC unl ess convergence of the debate is
guaranteed, e.g. by a manifestly unanswerabl e chal | enge
to the validity of the opposed patent, necessarily
resulting in restriction or revocation of the patent.
Furthernore the concl usi veness of the chall enge shoul d
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normal |y be manifest fromthe statenent of grounds of
appeal . "

In respect of the plurality of prior uses the Appellant
argued in essence that the Board shoul d assess the

rel evance of the mass of evidence as a whole and not of
each all eged prior sale and/or -use individually.

The Board considers such a basis for the exam nation of
al l eged facts and evidence to be wong, as it does not
do justice to the principles devel oped by the Boards of
Appeal in connection with clains of prior use (see Case
Law Boards of Appeal, fourth edition, 2001

Chapter VI1.C-8.6.1). For such a claimto be considered
by a Board it has to be substantiated, i.e. it should
be presented in such a way that it is readily apparent
how the prior use occurred. Details should be given of
what was made available to the public, where, when, how
and by whom In the present case this can only be done
properly when each prior use is taken individually.

Thus, already the necessary convergence of the debate
is not guaranteed by the manner in which the Appell ant
has presented its facts and evi dence.

In fact the Appellant expects the Board to sift through
the facts and evidence presented so as to determ ne
what are the relevant details for each of the different
prior uses.

However, that is not the duty of the Boards of Appeal,
as is clear fromdecision G 9/91 (supra, point 18 of

t he Reasons) indicating that the judicial appeal
proceedi ngs are | ess investigative than the

adm ni strative opposition proceedi ngs. Mreover, the
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appel l ant's expectati on goes against the principle that
opposition proceedings are inter-partes proceedings in
which it is primarily the party's responsibility to
present its case in a conplete and consistent nmanner.

I n application of these principles, the Board has
limted its exam nation of the question whether the
facts, evidence and argunments as presented with the
statenent of grounds of appeal are "prima facie so
highly relevant” that validity of the patent is

mani festly at stake to the following two prior uses as
t hey appear to be the only ones for which sonme evidence
of a public disclosure of the nmethod as clainmed in
claim 1l was produced and which were discussed during
the oral proceedings before the Board because of their
potential relevance.

Pri or use Techni-Plastic/ Techni boi s

The Appel lant argued that "Le Creneau Industriel” had
sold, prior to the priority date of the patent in suit,
a mlling machine with a nunerical control NUM 750 as
evi denced by the invoice E18 dated 31 July 1987 and the
paynent sheet E19, to the conpany Techni -

Pl astic/ Techni bois. Such a machi ne was capabl e of
mlling by helicoidal interpolation, as shown in

manual E15 (" NUM 750/ 760F, manuel de progranmmation").
Wth fax E13 Techni-Pl astic/ Techni bois had sent to "Le
Creneau I ndustriel” a drawi ng of a workpi ece desi gnat ed
"M casilicone” in which 11 hol es of dianeter 34 nm were
to be mlled with a tool of dianeter 19 mm

M casilicone was a fibre-reinforced conposite materi al
In E14 "Le Creneau Industriel” had witten a program
how to helically m Il such holes, which neant that the
skilled person would know how to program such a
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nunerically controlled nmachine to achieve the desired
result and thus to performthe nethod as cl ai ned.
Techni - Pl asti c/ Techni boi s had used the met hod of
helicoidal drilling since 1987, as evidenced by E16.

3.10.2 For this prior use to be considered "prima facie highly
rel evant” the Board considers it necessary that there
are sufficient indications that the nethod as clai ned
in claiml has actually taken place before the priority
date of the patent in suit and that the nmethod has as
such been accessible to the public.

In that respect there remain a nunber of unanswered
guesti ons:

Firstly, there has been no explanation for the fact
that the cover page of the fax E13 shows a |ater
reception tinme than the all egedly acconpanyi ng page
show ng the product to be machined. Al so, no answer was
provi ded by the Appellant in respect of the date on
whi ch the handwitten anmendnments/nodifications such as
the indication "M casilicone" were nmade and whet her

t hese had been made by Techni - Pl astic/ Techni bois or by
"Le Creneau Industriel™. In this respect it has to be
noted that the Respondent nentioned these deficiencies
inits response to the appeal of 6 June 2002. However,
no further evidence was presented by the Appellant to
di spel the doubts regarding this prior use as al so
expressed by the Respondent. Thus these docunents do
not provide the |egal certainty which is necessary for
proving an all eged prior use.

2925.D Y A
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Secondly, the helicoidal interpolation as shown in the
manual E15 (" NUM 750/ 60F") does not concern the
drilling of holes with a mll rotating on its own axis,
but rather relates to nmaking a helical groove on the
outside of cylinders. In view of the remark at the
bottom of the first page of this manual it is not even
cl ear whether the NC control systemas present in the
machi ne sold according to E18 and E19 actually could
performmlling by helical interpolation.

Thirdly, there is no evidence whatsoever that the
specific program E14 has actually been carried out by
Techni - Pl astic/ Technibois and, if at all, that it was
carried out in the presence of nenbers of the public or
with the possibility of the public being present. For

i nstance, no enployees of this firmor nenbers of the
public have been offered as witnesses to that effect.
The declaration E12 of M Basso, manager of "Le Creneau
| ndustriel™, stating that the nmachine(s) sold to

Techni - Pl astic/ Technibois mlled holes by helicoidal
interpolation in fibre-reinforced conposite materi al s,
cannot help in this respect, as it does not cover the
aspect of public accessibility.

Finally, the declaration of M Dumllier (E16) cannot
add anything further, as it only concerns a program  for
hel i coi dal descent, wi thout offering further
indications as to the materials actually worked upon,
whet her holes were m Il ed and whet her any presence of

t he public had been possi bl e.

Prior use "Strativer"

According to the Appellant's evidence E30 to E34, an NC
mlling machine with the capability of helicoida
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i nterpol ation was ordered by and delivered to the
conpany "Strativer" before the priority date of the
patent in suit. According to E34 since 1990 an NC
m | 1ling machi ne had been used by "Strativer" in
helicoidal drilling of holes in conposite honeyconb
panes covered with a sheet of "nonmex" or of carbon
fibres to be delivered to the conpani es Eurocopter,
Aérospatial e and Dassaul t.

Firstly, no evidence has been presented or proposed
providing the |ink between the machine sold and
delivered and the actual production nethod used for
maki ng the holes in the honeyconb panels.

Secondly, there is no further evidence presented or
proposed as to the possibility for the public to have
had access to this particular production nethod at
"Strativer". The fact that such panels were delivered
to conpanies which all mainly operate in the defence
sector inplies, in the opinion of the Board, that the
public woul d not have had access to their production.

The Appel lant coul d not supply the Board with further
information regardi ng these two specific questions.

The Appellant requested to hear M Pietrika, the
technical director of "Le Creneau Industriel”, as
witness to confirmthese prior uses in their
integrality. As, however, the details of the prior uses
have not individually been specified by the Appellant,
the Board is not put in a position to determne to

whi ch facts the witness should testify.

The Appellant further offered this wtness to provide
suppl ementary information regardi ng the machi nes sol d,
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the types of material drilled and the dates of the
different sales, thus its testinony would be an

i ndi spensabl e suppl enent to the declarations and ot her
means of evidence already brought forward.

The Board notes in this respect that it is a general
principle of procedural law that a witness is heard so
as to confirmwhat a party alleges, but is not there to
take over the responsibility for the case by having to
fill in gaps in the facts, evidence and argunments as
presented up to then on behalf of that party. Further,
it is also not the Board's duty to investigate the

al l eged prior uses beyond the alleged facts, as already
stated in point 3.8 supra.

The request to hear the witness is therefore refused.

In view of the above the Board cones to the concl usion
t hat consideration of the alleged prior uses in the
formas presented would not |ead to convergence of the
debate. The facts and evidence filed in support of them
do not present a manifestly unanswerable challenge to

t he mai ntenance of the patent and are therefore

di sregarded pursuant to Article 114(2) EPC

The two docunents E3 and E4 briefly referred to in the
statenent of grounds of appeal have been cited nerely
for the fact that the orientation of fibres in panels
made of fibre-reinforced conposite materials consisting
of superposed |ayers is generally parallel to the
surfaces of such panels. On their own they are of no
particul ar rel evance to the subject-matter of claim1.

The consequence of the above is that the appeal has
lost its entire factual and evidential basis and is
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t heref ore not founded.

Or der

For these reasons it is decided:

The appeal is dism ssed.

The Regi strar: The President:

M Patin P. Alting van Ceusau
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