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Summary of Facts and Subm ssi ons

1811.D

The nention of the grant of European patent No. 687 453
in respect of European patent application No.

95 109 130.5 filed on 13 June 1995 and claimng a US-
priority from 13 June 1994 was published on 7 Apri

1999.

Notice of opposition was filed on 4 January 2000 by the
Appel | ant (Opponent), based on the grounds of
Article 100 (a) EPC

By deci si on announced during oral proceedings on 3 July
2001 and posted on 24 July 2001 the Opposition Division
mai ntai ned the patent in amended formw th the

follow ng claim1:

"A sanitary napkin conprising a |iquid-pernmeabl e cover
(12), a liquid inpernmeable baffle (14), and wherein an
absorbent core (18) is positioned between said cover
and said baffle, the core having a body-facing surface
and a predeterm ned | ength and thickness, and
conprising a central, longitudinal flexure axis (24)
which is aligned along the |ongitudinal center line Y-Y
of the core thereby dividing said absorbent core (18,
118) into first and second symretrical nenbers (26, 28)
wherein each of said nmenbers has an outer boundary
(32), said first nenber (26) having a second flexure
axi s, and said second nmenber (28) having a third
flexure axis, the core preferentially bending al ong
each of said flexure axes so that the core can acquire
a "W-shape when subjected to | ateral conpression,
characterised in that the central |ongitudinal flexure
axi s extends over the entire I ength of the absorbent
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core and is defined either by a region of |ess dense
absorbent, or by a slit or channel extending fromthe
body-faci ng surface through 40 to 95 percent of the

core.”

The Opposition Division was of the opinion that the
amended clains did not give rise to objections under
Article 123(2), (3) and Article 84 EPC. The subject -
matter of claiml net the requirements of Article 54(1)
and 56 EPC, and therefore the patent could be

mai nt ai ned as anended on the basis of this claim
together with dependent clains 2 to 12.

On 19 Septenber 2001 notice of appeal was | odged
agai nst the decision together with paynent of the
appeal fee. The statenent of grounds of appeal was
filed on 29 Novenmber 2001

The Appel lant pursued its request for revocation of the
pat ent because of an alleged i nadm ssi bl e extension of
the subject-matter of claiml and for |ack of inventive
step. The appellant further requested reinbursenent of
t he appeal fee since it had not sufficiently been given
the possibility to conment on the anmended description
of the patent in suit during the oral proceedings.

In a comuni cation dated 16 February 2004 the Board
informed the parties that discussion would be necessary
as to whether the application as originally filed
cont ai ned adequat e support for the subject-matter of
the amended claim 1. In case present claim1l would be
found formally acceptable, novelty and inventive step
woul d have to be di scussed during oral proceedings.
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As regards the request for reinbursenent of the appeal
fee the Board expressed the opinion that the Cpposition
Division commtted a procedural violation by not giving
t he appel l ant sufficient opportunity to comment on the
amendnents nmade to the description. However, the
further requirenent of Rule 67 EPC to all ow

rei mbursenent shoul d al so be consi der ed.

Oral proceedings were held on 2 July 2004. The
foll owi ng docunents considered at first instance
proceedi ngs were di scussed agai n:

D3: EP-A-0 136 524

D5: US-A-4 029 101

D6: US-A-3 343 543

The Appel |l ant requested that the decision under appeal
be set aside and that the European patent No. 687 453
be revoked. The request for reinbursenent of the appeal

fee was w t hdr awn.

The Respondent (Patentee) requested that the appeal be
di sm ssed and that the patent be maintained on the
basis of the docunents filed during the oral
proceedi ngs together with the figures as granted.

Claim1 of this request reads as foll ows:

"A sanitary napkin conprising a |iquid-perneable cover
(12), a liquid inperneable baffle (14), and wherein an
absorbent core (18) is positioned between said cover

and said baffle, the core having a body-facing surface
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and a predeterm ned | ength and thickness, and
conprising a central, longitudinal flexure axis (24)
which is aligned along the |ongitudinal center line Y-Y
of the core thereby dividing said absorbent core (18,
118) into first and second symretrical nenbers (26, 28)
wherein each of said nmenbers has an outer boundary
(32), said first nmenber (26) having a second flexure
axi s, and said second nenber (28) having a third

fl exure axis,

characterised in that the central, |ongitudinal flexure
axis (24) in conbination with the second and third

fl exure axes allow the core to preferentially bend
upward al ong the central |ongitudinal axis and toward
the cover in a convex configuration when the sanitary
napkin is subjected to lateral conpressive forces, the
second and third flexure axes allowing the core to bend
al ong these axes to acquire a "W-shape if the
absorbent core is sufficiently conpressed, and that the
central |ongitudinal flexure axis extends over the
entire length of the absorbent core and is defined
either by a region of |ess dense absorbent, or by a
slit or channel extending fromthe body-facing surface
through 40 to 95 percent of the core.”

In support of its requests the Appellant essentially
relied upon the foll ow ng subn ssions:

Claim1 as maintai ned by the Opposition D vision
violated Article 123(2) EPC because the feature
relating to the core preferentially bending al ong each

of said flexure axes, which now al so i ncluded a core
with a preferential bending along both the second and
third fl exure axes, was not disclosed in the

application as originally filed. In current claim1l
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this feature of claim1 upheld by the Qpposition
Di vi sion was no | onger present which led to a

"reformati o in peius" situation.

Furthernore, the patent in suit did not disclose the
clainmed invention in a manner sufficiently clear to
enable a skilled person to carry it out. In particular
the patent did not contain any disclosure, neither in

t he general description nor in the exanples, of how the
absorbent core, starting froman inverted "V'-shape
could acquire a "W-shape when subjected to further
conpressi ve force.

Claim 1 was not supported by the description resulting
in aviolation of Article 84 EPC. The enbodi nents of
Figures 2 to 10 did not fall within the scope of
claim1l and shoul d be del et ed.

The subject-matter of claim1l was not novel with
respect to the sanitary napkin disclosed in D6.

Figure 3 of that docunment already showed the "W -shape
of the absorbent core. At |east the clainmed solution
was not inventive when taking due account of the prior
art docunents. D3 disclosed the deformation of the
absorbent core into a "W-shape along three flexure
axes, and when trying to achieve better fluid

di stribution, the skilled person would pick up the
teachings of D6 or D5 by extending the grooves for
distribution of the fluid over the entire I ength of the
absorbent core, thus arriving at the sanitary napkin

according to claim11 in an obvi ous manner.

The subm ssions of the Respondent can be sunmarised as
fol | ows:
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There was no question of "reformatio in peius" because
claiml1 was anended in accordance with the requirenents
set out in decision G 1/99. By the introduction of the
new features the subject-matter of claim1l was limted
to an absorbent core which in a first step
preferentially bent upward along the first flexure axis
and upon further conpression was allowed to acquire a
"W -shape by bending along the second and third flexure
axis which was in fact a possibility already included
in the claimas maintained by the Opposition Division.

The insufficiency objection was w t hout foundation. The
skilled person was given a nunber of possibilities as
to how the core material should be configured so as to
obtain flexure axes and al so the figures showed how
such different possibilities would bend to a "W -shape

during use.

The subject-matter of the amended claim 1l was novel and
i nventive when conpared with the teachings of the cited
prior art docunents. D6 neither disclosed a "W -shape
of the absorbent core nor a flexure axis extendi ng over
the entire length of the core having a depth of 40 to
95% of the core.

None of the prior art docunents contained an indication
towards the controlled deformation of the core as
defined in claiml; in a first step being bent upward
to an inverted "V'-shape and then upon sufficient
conpression acquiring a "W-shape. Even when starting
fromD3 as closest prior art, since the core according
to D6 was not able to acquire a "W-shape, a
conbination of its teachings with those of D3 was
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nerely based on hindsight and in any case did not |ead
to the conbination of clainmed features.

Reasons for the Deci sion

1811.D

The appeal is adm ssible.

Amrendnent s

Besi des ot her amendnents claim 1 as maintained by the
Qpposition Division had been anmended with respect to
claim1l as granted by introduction of the feature "..
the core preferentially bending along each of said

fl exure axes so that the core can acquire a "W -shape
when subjected to |lateral conpression...". However, in
connection with the term"preferentially" the
application as originally filed provides only support
for the core to preferentially bend upward al ong the
flexure axis 24 in a convex configuration, when
starting lateral conpression, thereby initially form ng
an inverted "V'-shape in the central region of the core
(see A-docunent columm 1, lines 48 to 53; colum 2,
l[ines 19 to 25; colum 7, line 50 to colum 8, line 3;
colum 15, claim 3). Therefore the clai mupheld by the
OQpposition Division violated Article 123(2) EPC

In current claiml the feature in question was repl aced
by those of the first part of the characterising
portion according to which a two-stage bendi ng of the
core takes place along the flexure axes during | ateral
conpression of the core. A basis for this anendnent is
found in the original application docunment (page 3, 2"
par agr aph; page 8, |ast sentence). The appel | ant
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considered that this anmendnent, although perhaps
di sclosed in the application as filed, should
neverthel ess be refused because it gave rise to a

"reformati o in peius" situation.

However, considering the conclusions drawn in the
decision G 1/99 ("reformatio in peius", Q 2001, 381) a
"reformatio in peius" situation can be avoi ded by an
amendnent introducing one or nore originally disclosed
[imting features which would not put the
opponent/appellant in a worse situation than it was in
before it appealed (G 1/99, point 15, first

alternative).

The newly introduced features limt the scope of the

cl ai m mai nt ai ned by the Cpposition Division in a manner
di sclosed in the application as filed to a "Two stage"
bending in which firstly the absorbent core
preferentially bends along the flexure axis in the

m ddl e and, when conpressing further, also along the
second and third flexure axes. This limtation is
considered to fall within the fornmulation of the claim
uphel d by the Opposition Division because the core at
the second and third flexure axes has properties (cuts
or places) to flexure nore easily than at other parts
of it and as such can be considered to "preferentially"
bend at these axes under continued | ateral conpression.

Therefore the Board concl udes that the anmendnents nade

to claim1l are all owabl e under Article 123(2) and (3)
EPC and do not give rise to "reformatio in peius".

1811.D
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Article 83 EPC

The appel | ant objected that the skilled person would
not be provided with sufficient detail of how the
absorbent core would acquire the "W -shape.

However, considering the functioning described in the
patent in suit, it is clear that after initial bending
of the core at the flexure axis 24, resistance to
further bending increases to a point where bendi ng

al ong the second and third axes becones easier. How to
achi eve such two-stage bendi ng does not give rise to
any undue burden to the skilled person because
sufficient detail is disclosed in the application as
filed to the possibilities to influence the bending
properties of the core.

For these reasons the Board conmes to the concl usion
that the subject-matter clainmed does not give rise to
obj ections under Article 83 EPC

Novel ty

Lack of novelty of the subject-matter of claim1l was
argued in respect of the napkin disclosed in D6. The
appel l ant submtted that the enbodi nent of Figure 3 had
a "W-shape, its longitudinal troughs 17 extended over
the entire Il ength of the absorbent core and obviously
had a depth of 40 percent of the core.

However, what in figure 3 can be identified as a "W -
shape is not the shape of the core but only the shape
of part of its envel ope, the core having the shape of
an inverted "U', which "U'-shape is indeed subject of
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the invention disclosed in D6 (see claim1l). Moreover,

t he troughs do not extend over the entire length of the
core but they term nate short of the ends thereof
(colum 2, lines 71 to 72). Wth regard to Figure 2 the
troughs have a distinct depth, however neither an
explicit nor inmplicit disclosure is present in that
docunent so that they would extend fromthe body-facing
side through 40 percent or even through the range of 40
to 95 percent of the core. Regarding Figure 3, there is
no basis for the opinion that the vertical extension is
nore than 40 percent of the core.

Since al so none of the other docunents discl ose napkins
with the entire conbination of features of claim1l the
sanitary napkin according to claim1 neets the

requi rement of novelty (Article 54(1) EPC)

| nventive step

The probl emunderlying the patent in suit starting from
D3 is to provide a sanitary napkin that is inherently
self-adjusting and formfitting to the body and which
permts conpression of the pad without destroying the
basi ¢ shape thereof (see paragraph [0004] of the patent
description).

This technical problemis solved by the sanitary napkin
with the features of claim1, in particular that the
central, longitudinal flexure axis in conbination with
the second and third flexure axes allow the core to
preferentially bend upward al ong the central

| ongi tudi nal axis and toward the cover in a convex
configuration when the sanitary napkin is subjected to
| ateral conpressive forces, the second and third
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fl exure axes allowi ng the core to bend al ong these axes
to acquire a "W-shape if the absorbent core is
sufficiently conpressed, and that the central

| ongi tudi nal flexure axis extends over the entire

| ength of the absorbent core and is defined either by a
regi on of |ess dense absorbent, or by a slit or channel
extendi ng fromthe body-facing surface through 40 to 95
percent of the core.

According to D3 the grooves which can be identified as
fl exure axes extend only over an area of 30 to 40
percent of the entire surface of the napkin (page 8,
lines 6 to 7). They are designed to all ow deformation
of the sanitary napkin and a good adaptation to the
perineal area of the wearer. They can be produced e.g.
usi ng stanpi ng di es whereby the absorbent material is
conpressed. Neither can a suggestion be derived from

t hat docunent to provide a flexure axis over the entire
| ength of the absorbent core nor to formit by a region
of | ess dense absorbent, or by a slit or channel
extending fromthe body-facing surface through 40 to 95
percent of the core. No suggestion of a "two-stage"
bendi ng as now defined in claim11 is derivable from D3
ei ther. Consequently the teachings of D3 cannot lead to

the subject-matter of claiml1 in an obvi ous manner.

According to the opinion of the appellant D6 or D5,

whi ch showed grooves extendi ng over the whole or nearly
t he whole |l ength of the absorbent core, would | ead the
skilled person to apply this configuration to the
absorbent article of D3. However, even when applying
this teaching neither D5 nor D6 or any of other
docunents no | onger relied upon by the appell ant
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di scl ose any indication towards the clainmed two-stage
bendi ng of the absorbent.

Consequently the sanitary napkin according to claim1
could not be arrived at wi thout the involvenent of an
inventive step (Article 56 EPC). Therefore this claim
as well as its dependent clainms 2 to 13 relating to
particul ar enmbodi ments of the invention in accordance
with Rule 29(3) EPC, can formthe basis for nmaintenance
of the patent (Article 52(1) EPC)

Thus taking into account the anmendnments nmade by the
Appel l ant, the patent and the invention to which it
relates neet the requirenments of the EPC and the patent
as anended is maintained in this form (Article 102(3)
EPC) .

Procedural violation

After the appellant expressed its satisfaction with the
Board's opinion that the Opposition Division comrtted
a procedural violation by not having given the
appel l ant sufficient opportunity to conment on the
amendnments in the description of the patent in suit it
subsequently withdrew its request for reinbursenent of
t he appeal fee.

However, in accordance with the case | aw of the Boards
of Appeal (see for exanple J 7/82, QJ 1982, 391), in
certain cases a Board of Appeal will, even in the
absence of a request to this effect, exam ne and decide
whet her rei nbursenent of the appeal fee is equitable by

reason of a substantial procedural violation.
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Consi dering the circunmstances of the present appeal,

t he Board conmes to the conclusion that reinbursenent is
not equitable because there is no causal |ink between
the violation of the appellant's right to be heard and
the appeal. In this respect it is to be noted that the
mai n i ssue of the appeal concerned the subject-matter
of claim1, which of course has in turn repercussions
on anmendnents of the description but only as a

secondary i ssue.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the First Instance with the
order to maintain the patent with the foll ow ng
docunent s:

- claims 1 to 13 and
- description, colum 1 to 13,

both filed at the oral proceedings;

- figures 1 to 11 as granted.

The Regi strar: The Chai r man:

C. Ei ckhoff P. Alting van Ceusau

1811.D



