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Summary of Facts and Subm ssi ons

The opponent's appeal is directed agai nst the decision
of the Qpposition Division posted 20 July 2001
according to which it was found that, taking account of
t he amendnents nmade by the patent proprietor during the
opposi tion procedure, European patent No. 0 723 929 and
the invention to which it relates net the requirenents
of the EPC

. The follow ng prior art which was cited during the
opposition was of particular inportance during the
appeal :

D6 US-A-3 731 777.

L1l During oral proceedings held 9 Cctober 2003 the

appel  ant requested that the inpugned decision be set

asi de and that the patent be revoked. It furthernore
requested that the appeal fee be reinbursed by reason

of a substantial procedural violation by the Opposition
Di vision. The respondent requested that the appeal be
rejected and that the patent be maintained on the basis
of clains 1 to 11 submtted during the oral proceedings.

| V. Claim 1 according to the respondent’'s request reads:

"Forecourt fuel dispensing apparatus conprising:

a plurality of fuel sources (1, 2, 3) of respective

di fferent grades;

a plurality of punps, each of the plurality of punps
(21, 22, 3) punping fuel fromone of said plurality of

fuel sources;
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a plurality of fuel outlets (61, 62, 63) respectively
associated with the different grades of fuel;

a positive displacenment or inferential neter (90), each
of the plurality of fuel sources (1, 2, 3) and each of
the plurality of fuel outlets (61, 62, 63) being
arranged to be in fluid communication with said neter
(90), said nmeter neasuring the amount of fue

di scharged t hrough a fuel outlet;

a plurality of flow control nmeans (101, 102, 103), for
respectively controlling the flow of fuel fromsaid
plurality of fuel sources (1, 2,3) to said neter (90)
such as to selectively control, in dependence on the
fuel type or grade it is desired be dispensed, from

whi ch of said plurality of fuel sources (1,2,3) fue
flows through said neter (90) to said a fuel outlet (61
62, 63);

a plurality of valves (111, 112, 113) cl osely adjacent
the neter, each associated with a respective fue

outlet (61, 62, 63); and

a controlling device (200) for controlling the flow
control neans (101, 102, 103) and the val ves such that
fuel of a particular grade is dispensed through an

outl et associated with that particul ar grade, wherein
the neter and flow control nmeans are arranged such that
each grade of fuel can be dispensed substantially
conprising fuel froma single one of said plurality of

fuel sources.”

The argunents of the appellant (opponent) can be
summari sed as foll ows:

As regards inventive step, it is acknow edged in the
patent specification in respect of figure 1 that it is
conventional that a forecourt fuel dispensing apparatus
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has discrete fluid paths, each including a punp and a
neter, for each source of fuel. D6 relates to a simlar
apparatus in which, according to the enbodi nent of
figure 1, discrete fluid paths are used for each grade
of fuel except in the delivery nozzle where the fluid
pat hs conme together. In an alternative enbodi mrent shown
in figure 4, for use where regulations do not require
separate flow paths and which inplicitly reduces cost
and conplexity, the fluid paths join and pass through a
single punp and a single neter before reaching the

outl et nozzle. The skilled person would exercise no
inventive activity in striving for a reduced comon
volunme in order to satisfy regulations [imting cross-
contam nati on when changi ng the grade of fuel to be

di spensed. To this end he would nodify the figure 4
enbodi ment by placing a punp, which is a relatively | ow
cost item in each flow path whilst retaining a single
meter, which is of relatively high cost. The vari ous
features which differentiate the subject-matter of
claiml1 fromthe prior art exhibit no aggregative
effect and are each obvious to the skilled person.

The Opposition Division commtted a substanti al
procedural violation because during the oral
proceedings it declined the opponent's requests to
explain its interpretation of the neaning of an
amendnment whi ch had been nmade to claim 1. Although the
formal decision in the case was nade in the subsequent
witten procedure, the Division decided during the oral
proceedi ngs on the matter of inventive step. As a
result, the opponent had been deprived of its right to
be heard in accordance with Article 113(1) EPC. Had the
Opposition Division explained its interpretation to the
opponent before arriving at its decision on the matter
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of inventive step, the present appeal would have been
unnecessary. Reinbursenent of the appeal fee is
therefore justified.

The respondent (patent proprietor) essentially replied
t hat :

The probl em solved by the subject-matter of claim1lis
to reduce the cost of the fuel dispensing apparatus
whi | st satisfying regulatory requirements as regards
avoi dance of cross-contam nati on when changi ng the
grade of fuel delivered. The main teaching of D6
relates to the arrangenent of figure 1 in which there
is a separate punp, neter and set of valves for each

fl ow path. The enbodi nent of figure 4 is nerely a
suggestion for an alternative which was unworkabl e
because of regulatory requirenents and whi ch was
publ i shed over 20 years before the priority date of the
contested patent. In order to arrive at the clained
subj ect-matter when begi nning fromthe enbodi nent of D6
figure 4 the skilled person would have needed to

repl ace the single punp by one in each flow path,
contrary to the teaching of the enbodi nent of figure 4,
and to |l ocate the valves and flow control neans closely
adj acent to the neter. D6 contains no information
either |leading the skilled person to reduce the vol une
common to the flow paths or in respect of the
positioning of the valves and flow control neans.
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Reasons for the Decision

Interpretation of claiml

2586.D

During the oral proceedings before the Qpposition

D vision the patent proprietor anended claim1l to add
the wording "wherein the neter and flow control neans
are arranged such that each grade of fuel can be

di spensed substantially conprising fuel froma single
one of said plurality of fuel sources". The neani ng of
this wording and the interpretation thereof by the
OQpposition Division was the subject of sone discussion
bot h during the renaining opposition procedure and
during the appeal procedure and the Board considers it
necessary for it to first establish howthis wording is
to be interpreted.

According to present claim1 the flow control neans
control "the flow of fuel from ...fuel sources to said
nmeter” in such a way as to "selectively control ...from
whi ch of said sources fuel flows though said neter". It
follows fromthis that the flow control neans are

| ocat ed upstream of the nmeter and that the arrangenent
of the flow control neans and the neter as defined in
the wordi ng added to the claimspecifies that the
systemis capable of drawi ng fuel froma single source.
The term "substantially” inplies that the flow contro
means are positioned close to the neter in order to

m nimse the volume common to all flow paths and so

m nimse also the volunme of fuel which can cause cross-
cont am nati on when changi ng grades.
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| nventive step

2.2
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It is acknowl edged in the patent that the closest prior
art is a conventional nulti-grade fuel dispensing
apparatus which delivers fuel through discrete flow
paths froma plurality of sources to respective outlets.
In such a conventional apparatus each flow path is
provided with a respective punp, neter, valve and

control nmeans such that each grade of fuel can be

di spensed conprising fuel froma single one of the

sources.

As set out in the patent specification, the |arge
nunber of nmeters necessary in the prior art device
greatly increases the costs of manufacturing the unit,
increases the required interior volune of the unit,
conplicates servicing, and creates nore potenti al

| eakage points for flammble |iquid during both
operation and servicing, which in turn my result in
nore extensive testing procedures having to be enpl oyed
to conply with the appropriate |legislation. Legislation
may al so determ ne the maxi mum nunber of potential fue
| eakage points which can be exposed during assenbly or
servicing of a fuel punp or fuel dispenser unit. In
addition, there are regul ati ons governing the anmount of
variation in octane |evel that may occur in a

di spensi ng nozzle for a particular grade of fuel and
governing the amount of fuel that nay be purged before

this variation i s neasured.

The subject-matter of claiml differs fromthe
conventional fuel dispensing apparatus in the follow ng

f eat ur es:
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- each of the plurality of fuel sources and each of
the plurality of fuel outlets is arranged to be in
fluid communication with the nmeter i.e. there is a
single neter; and

- neter and flow control neans are arranged such
t hat each grade of fuel can be dispensed
substantially conprising fuel froma single one of
a plurality of sources, i.e. the flow contro
nmeans are positioned close to the neter, and each
of the plurality of valves associated wth the
respective fuel outlets is closely adjacent the
nmet er.

The differentiating features have the effect that the
cost and conplexity of the dispensing apparatus is
reduced by enploying only a single neter. On the other
hand this results in an increase in cross-contam nation
when changi ng grades because the vol ume comon to the
fl ow paths of the various grades of fuel has increased.
However, the increase in cross-contamnation is

m ni m sed by the positioning of the valves and fl ow
control neans relative to the neter. The corresponding
probl em sol ved by the claimed subject-matter is to
reduce cost and conplexity of the apparatus whil st
ensuring that it satisfies |egislative requirenents.

D6 relates generally to the control features of a fuel
di spensing system In the enbodi nent according to
figure 1 the dispensing apparatus includes two fuel

fl ow paths each for a different grade of fuel and each
containing a punp, neter and flow control means in the
formof valves Vsi, Vi1, Vs2, Vi2. A controlling neans (in
D6 "grade transfer control™) controls the punps and the
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val ves such that fuel of a particular grade is

di spensed. The two flow paths converge only in the

outl et nozzle so a mnimum of cross-contam nation
occurs when changing fromone grade of fuel to another.
According to D6 sone | egislation requires separate flow
paths for different grades of fuel with the only conmon
portion being in the nozzle itself, as in the

enbodi nent of D6 figure 1. Figure 4 of D6 discloses an
alternative enbodi nent for use where separate flow
paths are not required and in which the flow paths join
t oget her downstreamof the flow rate control valves and
pass through a single neter and a single punp to the
nozzle. Although D6 is silent as regards any advant ages
achi evable by the figure 4 enbodi nent the saving in
cost and conpl exity achi evable by the reduction in the
nunber of punps and particularly the nunber of neters
woul d be evident to the skilled person.

Wi | st the enbodi nent of D6 figure 1 may have been
proposed to satisfy |egislation which specifies
constructional requirenments as regards separate flow
pat hs, the present patent concerns itself with
apparatus to satisfy |legislation which specifies
performance criteria by governing the permtted
variation in octane |evel when changi ng grades. The
skill ed person beginning fromthe conventional fuel

di spensi ng apparatus and wi shing to achieve a reduction
in cost and conplexity whilst neverthel ess satisfying
such performance-based | egi sl ati on woul d recogni se the
teaching of D6 figure 4 as being relevant because it is
di scl osed as being for use when the constructional

requi renent satisfied by the enbodi nent of D6 figure 1
does not apply. If when adopting that teaching the
skilled person were to find the volunme conmon to the
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various flow paths too great, resulting in excessive
cross-contam nation, it would be within his norm
capability to seek a conprom se solution having a

m ni mum common vol une but neverthel ess offering savings
in cost and conplexity by retaining either a single
meter or a single punp. In view of the higher cost of
nmeters in conparison with punps the skilled person
woul d choose to retain the single meter of the figure 4
arrangenment whilst reverting to a plurality of punps.
The arrangenment of valves close to the neter to limt

t he conmon vol une and direct the flow would then fal
within the routine work of the skilled person. It
follows fromthe above that the skilled person

begi nning froma conventional fuel dispensing apparatus
would, in follow ng the teaching of D6, arrive at the
subject-matter of claim1 w thout exercising inventive
effort. The respondent points to the publication date
of D6 20 years before the priority date of the present
patent as being a secondary indiciumof the presence of
inventive step and argues that the enbodi nent of D6
figure 4 was never devel oped. However, in technical
fields such as that of fuel dispensers which are
subject to legislative requirenents, changes in those
requi rements can provide notivation for the skilled
person to re-consider earlier proposals which were not
previ ously devel oped because of their failure to conply
with former |egislation. This secondary indicium

t herefore provides no support for an inventive step in
t he present case.

The Board concludes that claim 1l does not involve an
inventive step (Article 56 EPQC)
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Ref und of the appeal fee
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The request for refund of the appeal fee relates to the
conduct of the oral proceedings before the Opposition
Division follow ng the patent proprietor's anmendnent of
claim1l1 to include the wordi ng di scussed under 1 above
and in particular to the Opposition Division's refusal
of the opponent's request to explain the Division's
interpretation of the added wordi ng. The appel | ant
essentially argues that the Qpposition Division's
refusal to explain its interpretation offended the
opponent's right to be heard.

The appel |l ant has not disputed that the mnutes of the
oral proceedings before the Qpposition Division are a
true record of the facts and the Board can therefore
rely on the mnutes as the basis for its considerations.
According to the mnutes the opponent had argued during
the oral proceedings that claim1l according to the then
mai n request | acked inventive step with respect to D6
al one. Fol |l owi ng announcenent by the Opposition
Division of its opinion that the subject-matter of that
claim11 did not involve an inventive step consideration
turned to claim1 of the auxiliary request which had
been anended by the addition of the wording referred to.
The opponent argued that the added feature was al so
known from D6 and so would not lead to a different
outconme. Before interruption of the oral proceedings
for the Opposition Division to cone to a conclusion on
inventive step of the auxiliary request the opponent
requested it to "explain their (sic) interpretation of
t he added features”. The Qpposition D vision refused
this request. After resunption of the oral proceedings
the Opposition Division announced its opinion that the
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subject-matter of claim11 according to the auxiliary
request involved an inventive step but that the final
deci sion would await adaptation of the description, for
whi ch the procedure was continued in witing. Once
agai n the opponent requested an explanation fromthe
Qpposition Division, which was again refused. In the
witten decision the Qpposition Division states in the
sentence bridging pages 5 and 6 that "the opponent
argues that the feature ...is already disclosed in
docunent D6 ...". This is followed by a detailed summary
of the opponent's argunentation and by the Opposition
Division's reasoning why it disagrees with the

opponent’'s vi ew.

Article 113 (1) EPC, which provides the legal basis in
the EPC for the parties' right to be heard, requires

t hat decisions "may only be based on grounds or

evi dence on which the parties concerned have had an
opportunity to present their comments”. In the present
case it is clear that the opponent had the opportunity
during the oral proceedings before the Opposition
Division to present its coments in respect of its
interpretation of the wording added to claim 1 before
the Opposition Division reached its conclusion that the
subj ect-matter of the anended claiminvol ved an
inventive step. The basis of the appellant's objection
is that the Opposition Division refused to explain its
interpretation of the anendnent. It is nevertheless
apparent that the opponent nust have been aware of what
that interpretation was, even though it did not agree
with it. However, the provisions of Article 113(1) EPC
do not give a party the right to hear the reasoning in
support of a decision of an Qpposition Division in
advance of it making that decision (cf. Singer/Stauder,
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" Eur opéi sches Pat ent uber ei nkormen", 2. Aufl age 2000,
Artikel 113 Rn. 19). Moreover, even if the Qpposition
Division had explained its interpretation of the added
wor di ng before arriving at its decision it would have
had no influence on the need for the opponent to file
t he present appeal because the opponent already had
argued its case as regards the interpretation it
bel i eved to be correct but nevertheless failed to

per suade the Qpposition Division of the correctness of

its point of view

5.3 The Board therefore considers that the Opposition
Division's refusal to explain its interpretation of the
added wordi ng was not a procedural violation.

O der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

3. The request for reinbursement of the appeal fee is
ref used.

The Registrar: The Chai r man:

S. Fabi ani S. Crane
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