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Summary of Facts and Subm ssi ons

The appel | ant (opponent) | odged an appeal against the
interlocutory decision of the opposition division to
mai nt ai n European patent No. 0 696 242 in anmended form

Opposition was filed against the patent as a whole
based on Article 100(a) EPC (lack of novelty and | ack
of inventive step), Article 100(b) EPC (Il ack of

enabl ing disclosure), Article 100(c) EPC (extension
beyond the content of the application as filed).

1. Oral Proceedi ngs before the board of appeal took place
on 27 January 2004.

(a) The appellant requested that the decision under
appeal be set aside and the patent revoked.

(b) The respondent requested that the decision under
appeal be set aside and the patent be naintai ned
in anended formon the basis of the foll ow ng
docunent s:

cl ai ns: 1 to 19 as submitted on 27 January
2004,

description: pages 2, 2a, 3 and 4 as submitted on
27 January 2004,

Fi gures: 1 to 7 as granted.

L1l | ndependent claim1 of the patent in suit as anmended
during the oral proceedings on 27 January 2004 reads as
fol |l ows:

0499.D
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"A transport apparatus having a novabl e arm assenbly
(51,52) and a drive nmechanismdriven by two notors, the
drive mechani sm conpri si ng:

a casing (17) attached to a vacuum chanber, the casing
(17) conprising a first and a second housing (16, 36);
two el ectro-magnetic stators (8,10) at different

hei ghts relative to the vacuum chanber, the stators
bei ng | ocated outside of the chanber;

two rotors (7,9); and

two drive shafts (4,5) located partially in the vacuum
chanmber, the two shafts being two i ndependently
rotatabl e coaxi al shafts (4,5), a first inner shaft (5)
extending coaxially through a second outer shaft (4),
each shaft (4,5) having a rotor (7,9) that is aligned
with a separate one of the el ectro-nmagnetic stators,
characterized in that

the nmotors are brushless DC notors,

the stators (8,10) are stationarily connected to a
respective housing (16, 36)."

| V. During the oral proceedings the appellant referred to
the follow ng prior art docunents:

E4: EP 0 512 516 A,

E7: EP 0 363 073 A

E8: US 4 641 066 A,

E9: Expert reports of M A C. Theokas and M D. M
Yer kes,

E10: CGoogle (Internet search of "set of one or nore"),

0499.D
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E1l: Mller, T.J.E "Brushless Pernmanent-Magnet and
Rel uct ance Motor Drives", C arendon Press, Oxford,
1989, pages 1 to 19 and 54 to 58.

The appel | ant argued essentially as foll ows:

Article 123(3) EPC

The skilled person reading in claim1l as granted that
"each shaft has a set of rotors" understands that
claiml1l as granted confers protection on a transport
apparatus having two drive shafts with at | east two
rotors each. Anended claim1 confers protection on a
transport apparatus wherein each shaft has "a rotor"
that is a single rotor, thereby extending the scope of
protection conferred by claim1 as granted.

Article 56 EPC

The subject-matter of claiml differs fromthe
apparatus shown in Figure 7 of docunent E4 in that:

the nmotors are brushless DC notors, and the stators are
stationarily connected to a respective housing.

A person skilled in the art, starting fromthe cl osest
prior art disclosed in docunent E4, would have
considered that the sinplest specific notor which only
requires a stator and a rotor, as in docunent E4, is a
brushl ess notor as disclosed in one of docunments E7, E8,
or E11. Docunent E11, page 55, | ast sentence of the
third conpl ete paragraph, states that the perfornmance

of brushless notors is not unduly sensitive to the

ai rgap between stator and rotor.
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Furthernore, the skilled person recognises inmediately
that if an axial displacenent of rotors 2, 3 in
docunent E4 is not required, as is the case in claiml
of the patent in suit, an axially novable housing woul d
not be required either, such that the stators according
to docunent E4 could then be easily affixed to the
casing (which houses rotors 2, 3) which they surround.

Thus, the differentiating features with respect to the
di scl osure of docunment E4 are obvious to the person
skilled in the art, and therefore the subject-matter of
claiml of the patent in suit |acks inventive step.

The respondent argued essentially as foll ows:

Article 123(3) EPC

The wordings "a rotor” (in claim1l as anended) and "a
set of rotors” (in claiml as granted) have the sane
meani ng, because both expressions designate the sane
subj ect-matter, nanely one or nore rotors. The

subm tted expert opinions (docunment E9) and internet
printouts referred to "set + of one + or nore"
(docunent 10) verify that "a set of (itens)" may
conprise only one of said itens, when considered both
under general linguistic or mathematical aspects and as
commonl y used and understood. This conmon under st andi ng
applies in various contexts (everyday |ife, business

| anguage, industry and scientific contexts,

mat hemat i cal contexts) as shown by said expert opinions
together with their annexes and separately provided
internet printouts. Since the two wordings have the
sanme neani ng, they render the sane scope, and thus the
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repl acenent of one phrase by the other does not broaden
t he scope of claim1 as granted.

Therefore, the replacenent of the expression "set of
rotors" by the expression "a rotor" does not violate
the requirenments of Article 123(3) EPC

Article 56 EPC

Docunent E4 fails to make any nention what soever that
the notors are brushless DC notors. Docunment E4 fails
to show that the stators are stationarily affixed to
t he housing. Figure 7 of docunent E4 shows that the
stators are separated fromthe rotors by a first gap
(inside wall 1c), wall 1c and an outside gap.

Whereas the patent in suit tries to inprove the
handl i ng quality, docunment E4 intends to downsi ze the
device and to increase its torque. Therefore, the
techni cal notivation underlying docunent E4 does not
pronpt a skilled person to consider the distinguishing

features of the invention.

None of docunents E7, E8 and E11 nentions the use of
brushl ess DC notors in substrate manufacturing systens.
None of said docunments discloses a gap, a housing wall
and anot her gap. Therefore, there is nothing in said
docunents to nmake the use of brushless DC notors in the
apparatus known from docunent E4 obvi ous.

As regards the stationarily affixed stators, this

feature is not known fromany of the citations.
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Reasons for the Decision

0499.D

Article 123(3) EPC

The evi dence presented by docunents E9 and E10
persuades the board that "a set of (itens)" as commonly
used and understood may conprise only one of said itens.
Furthernore, the skilled person reading claim1 as
granted in conbination with the description and the
drawi ngs obtains no information about the technical
feasibility of co-operation between two or nore rotors
posi tioned on the sanme shaft and a single stator

| ocat ed outside the vacuum chanber. By interpreting the
wording "a set of rotors" of claiml as granted in the
light of the originally filed application, the skilled
person inevitably cones to the conclusion that in
practice only one rotor can be nmeant by said wording.

Therefore, the replacenent of the wording "a set of
rotors" of claim1 as granted by the wording "a rotor"”
in amended claim1 does not, in the present case,
violate the requirenents of Article 123(3) EPC.

| nventive step

Cl osest prior art

The closest prior art is undisputedly represented by
docunent E4, Figure 7, disclosing a transport apparatus
havi ng a novabl e arm assenbly and a drive nechani sm
driven by two notors, the drive nmechani sm conpri sing:

a casing attached to a vacuum chanber, the casing
conprising a first and a second housi ng 1b, 1c;
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two el ectro-magnetic stators 61b, 62b at different

hei ghts relative to the vacuum chanber, the stators
bei ng | ocated outside the chanber; two rotors 6la, 62a;
and two drive shafts 2, 3 located partially in the
vacuum chanber, the two shafts being two i ndependently
rotatabl e coaxial shafts, a first inner shaft 3
extending coaxially through a second outer shaft 2,
each shaft having a rotor 6la, 62a that is aligned with
a separate one of the electro-magnetic stators.

Probl em underlying the invention

The probl emunderlying the invention of the patent in
suit is to provide the apparatus known from Figure 7 of
docunent E4 with a suitable kind of nmotors and to
arrange said notors adequately in respect to this
appar at us.

Sol uti on

In accordance with claim1l of the patent in suit the
above-nentioned problemis solved in that the two
notors are brushless DC notors and in that the two
stators of said notors are stationarily connected to a
respective housing, said two housings being parts of

t he casi ng.

The above nentioned solution is not rendered obvious by
t he docunents under consideration for the foll ow ng

reasons:

Even accepting the argunentation of the appellant that
the person skilled in the art would be | ed by the
teaching of docunment E7, E8 or E11 to use brushless DC
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notors, the skilled person would not arrive at the
subject-matter of claiml1 of the patent in suit, since
he would find nothing in the prior art to suggest a
stationary connection between each of the two stators
and the respective housing, ie the respective part of
t he casi ng.

According to docunent E4, colum 10, lines 50 to 57,
the two stators 61b and 62b are axially novabl e al ong
the | ower housings 1c. A stationary fixation of the
stators 61b and 62b to the housings 1b and 1lc as
required in claiml of the patent in suit would not

al l ow any axi al novenent of the stators with respect to
t he housi ngs. The question of whether the skilled
person seeking to solve the above-nenti oned problem
woul d affix the stators 61b and 62b stationarily to the
housi ngs 1b and 1c can only be answered negatively
since, firstly, there is no incentive in docunent E4
for an immobilisation of the stators with respect to

t he housi ngs and, secondly, such an inmobilisation of
the stators goes against the teaching of document E4.
In view of the explicit teaching of docunent E4, the
appellant's allegation that, in the case of an axi al
imovability of the rotors and the stators, the stators
i n docunent E4 could be stationarily affixed to the
casi ng which they surround, nust be disregarded as
resulting froman ex post facto anal ysis. Therefore,

t he teachi ng of docunent E4 does not render obvious
such a stationary fixation

For the above-nentioned reasons, the subject-matter of
claiml1l of the patent in suit involves an inventive

step within the neaning of Article 56 EPC.



-9 - T 0969/ 01

2.6 Dependent clains 2 to 19 concern particul ar enbodi ments
of the apparatus clainmed in claiml and |ikew se

i nvol ve an inventive step.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent in anmended formon the
basis of the follow ng docunents:

- claims 1 to 19 as submtted on 27 January 2004,

- description pages 2, 2a, 3 and 4 as submitted on
27 January 2004,

- Figures 1 to 7 as granted.

The Regi strar: The Chai r man:

D. Spigarelli A. Burkhart
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