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Summary of Facts and Subm ssi ons

2224.D

This appeal is fromthe decision of the Opposition
Division to revoke European patent No. O 686 186
relating to detergent conpositions conprising high

active enzyne granul ates.

Three notices of opposition had been filed against the
granted patent, wherein the Opponents sought revocation
of the patent on the grounds of Article 100(c) EPC
since the then pendi ng anended cl ai s cont ai ned

subj ect-matter which extends beyond the content of the
application as filed (Article 123(2) EPC) and

Article 100(a) EPC for lack of novelty and | ack of
inventive step (Articles 52(1), 54(2) and 56 EPC. The
oppositions were based inter alia on the follow ng
docunent s

D2: EP-A-0 381 397,

D3: EP-A-0 509 787,

D12: Novo Nordi sk product publication B429g and

D13: Novo Nordi sk product publication B157g.

During the opposition proceedi ngs, the Patent
Proprietor filed an anended set of three clains under
cover of the letter dated 21 January 2000, the only

i ndependent Claim 1 reading:

"1l. Granul ar detergent conposition having a density of

800 g/l or nore conprising enzyme granul at es,
characterized in that said enzynme granul ates are
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present at a level of less than 20 g/l detergent
conposition and the concentration of high al kaline
protease in the granulate is at |east 2% by weight."

In its decision, the Opposition Division held that the
anended clains fulfilled the requirenents set out in
Articles 123(2) and (3) and 54 EPC. Their subject-
matter was, however not based on an inventive step in
view of D3 as the closest prior art since high al kaline
prot ease granul es containing nore than 2% wt of the
enzynme were commercially available at the priority date
of the patent in suit. It was further not inventive in
view of D13 as the closest prior art since it was known
fromD3 how to obtain highly concentrated detergent
conposi tions.

Thi s deci sion was appeal ed by the Patent Proprietor
(hereinafter Appellant) who filed experinental data in
relation to the clained subject-matter. The Opponents
(hereinafter Respondents) filed subm ssions in reply
and the follow ng further docunents

D31: R V. Scowen and G J. Welch in AR Bal dw n,
"Second Wirld Conference on Detergents”, Looking

Toward the 90's, AOCS, 1987, and

D32: E. Smulders et al., in Tenside Surf, Det. 34
(1997) 6, pages 386 to 392.

They further referred to
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D33: E. Snmulders et al., "Laundry Detergents -
Househol d Laundry products” in the online version
of the 6'" edition of Ul mnn's Encycl opedi a of
| ndustrial Chem stry.

Upon requests made by all parties, oral proceedi ngs
before the Board of Appeal were held on 12 August 2004.

The Appellant, orally and in witing, submtted the

foll owi ng argunents:

- The feature concerning the upper limt of the
anount of enzyne granules in the detergent
conposition was an essential feature and had
obvi ously been deleted inadvertently fromthe
claims and description as granted. The amendnent
made to the clains by reinstating that feature
into Cdaiml1l was based on the application as filed
as required by Article 123(2) EPC and restricted
the scope of protection conferred by the clains as
granted in accordance with Article 123(3) EPC. The
deletion of the feature in question during the
exam ni ng proceedi ngs was not an abandonnent of
subj ect-matter

- The cl ai ned subject-matter was novel in view of
the cited prior art.

- It was apparent fromthe experinental data that
the clai ned conposition solved the techni cal
probl em of overcom ng the negative inpact of
enzynme granul ates on the physical appearance of
t he detergent conposition while nmaintaining the
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sanme wash performance. However, this technica
probl em was not recognised in the art.

- Therefore, the clained subject-matter was not
obvious in view of cited prior art. In particular,
D3 and D13 taught away fromthe cl ai med subject-
matter since D3 recommended substantially higher
anounts of enzynme granul es and D13 actually
di scl osed a doubling of the anmpbunt of enzymne
granul ates when going fromtraditional to conpact
heavy duty detergents.

VII. The Respondents submitted the follow ng argunents:

- The feature concerning the anount of enzyne
granulate in the detergent conposition had been
abandoned during the exam ning proceedings. Its
reintroduction into Claim1l was, therefore, not
perm ssi bl e under Article 123(3) EPC and under the
aspect of l|egal certainty.

- The subject-matter of Claim1l was anticipated by
t he disclosure of any of D2, D3 or D13.

- The cl ai ned subject-matter was obvious in view of
D3 or D13 since it was known in the art that the
enzynme granules were dark in colour and that for
densified detergent powders non-functional
i ngredi ents should be renoved. Further, protease
granul es having an enzyne concentration above 2%
were comrercially avail able and sold for
application in detergents.

2224.D
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- The Appellant's test report was artificial and
irrelevant with respect to the claimed subject-
matter.

The Appel |l ant requested that the decision under appeal
be set aside and that the patent be maintained on the
basis of the clainms filed with letter of 21 January
2000.

The Respondents request that the appeal be di sm ssed.

Reasons for the Deci sion

2224.D

Amendnents (Article 123 EPC)

Present Claim1 differs fromdaim1l as granted by the
presence of the term"said enzyne granul ates are
present at a level of less than 20 g/l detergent
conposition and".

This term does not add subject-matter which extends
beyond the content of the application as filed since it
is explicitly mentioned in Claim1l of the application
as filed. The requirenents of Article 123(2) EPC are

t herefore net.

Since Caim1l as granted does not specify the anount of
enzyne granul ates in the detergent conposition, this
feature does al so not extend the protection conferred
by the clains as required by Article 123(3) EPC, but
rather restricts it.

These facts were not contested by the Respondents.
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However, one of the Respondents objected to the
amendnment under Article 123(3) EPC with the argunent
that the deletion of the feature in question during the
exam nation proceedings fromthe clains and the
description anmounted to an inplicit abandonnent of the
particul ar subject-matter contained therein since the
del etion did not arise fromobjections raised by the
Exam ning Division but was nmade voluntarily. In
particular, there was no reason to delete the feature
conpletely fromthe description in order to adapt the
latter to the anended clains. Mreover, third parties
woul d have realised fromthe patent as granted that it
was hopelessly invalid and that there was no
possibility for it to be maintained. They could, in no
case, have expected fromthe patent as granted an
amendnent as presently nade to Claim1, i.e. the

rei ntroduction of the deleted feature. Therefore, the
anmendnent adversely affected third parties.

First of all, it has to be noted that no statenent can
be found in the files of the pre-grant proceedings
explicitly expressing the Appellant's intention to
abandon the feature in question. Wereas the Appellant,
inits reply to the exam ning division dated 22 July
1996 comrented on the wording of the new cl ai ns

subm tted under cover of this letter, it did not even
mention the om ssion of this feature fromthe new claim
| et al one express a respective waiver nor was the
description adapted accordingly. Such an adaptation by
t he Appellant occurred only in January 1997 in reply to
a respective request of the examning division in a
conmuni cation dated 10 Oct ober 1996.
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In view of this sequence of procedural steps, the
Appel l ant's way of acting cannot be construed as
inplicitly corroborating the deletion of the feature in
guestion so that it anpunted to a waiver in this
respect, as argued by one of the Respondents.

However, the Board has al so consi dered whether the
Respondent's further argunents - all in fact dealing
with the issue of legal certainty - could support the
exi stence of a bar hindering the Appellant to renedy a
deficiency under Article 123(2) EPC in the patent in
suit (see 1.5.1 bel ow).

Apart fromthe fact that Article 123 EPC does not
address the question of abandonnment but nerely that of
added subject-matter in the sense that any anendnent
must not extend either beyond the content of the
application as filed or the protection conferred by the
clainms as granted, the Respondent's argunment is not

convincing for the follow ng reasons:

According to the application as filed, the amunt of

t he enzyne granules in the detergent conposition is an
essential feature of the invention since it is
originally disclosed as necessary for the solution of
the technical problemstated in the application as
filed, i.e. to keep the negative inpact of the enzyne
granul es on the whiteness of the detergent conposition
| ow (page 4, second full paragraph and paragraph
bridgi ng pages 5 and 6). This was confirmed by both,

t he Appellant and the Respondents.
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The Board concl udes, therefore, that the del etion of
that feature during the exam ning proceedi ngs viol ated
t he provisions of Article 123(2) EPC since it resulted
in a patent covering subject-matter originally not
covered, nanely detergent conpositions containing
enzynme granules in anounts not only below 20 g/l but

al so of 20 g/1 and above.

Hence, the scope of protection has been broadened
during the exam ning proceedi ngs by addi ng subj ect -
matter originally not contained. In the Board's
opi ni on, such broadeni ng cannot be considered as an
abandonnment of subject-matter.

It is a principle in patent law (see e.g. G 1/93, O
EPO 1994, 541, reasons No. 11) that a patent cannot be
mai nt ai ned unanended in the opposition proceedings if a
violation of Article 123(2) EPC has occurred during the
exam ni ng proceedings. In the present case, the
Respondents, during the opposition proceedings,
correctly objected under Article 123(2) EPC to the
deletion of the feature in question and the Appell ant
consequently reacted by cancelling the deletion, i.e.
by reintroducing the deleted feature into Claim1. Such
a cancel ling of unall owabl e amendnments during the
opposi tion proceedings is normally possible under the
provi sions of the EPC except where the unall owabl e
anmendnent is a so-called "limting extension", so that
its cancellation would extend the protection conferred
by the patent and, therefore, violate the requirenents
of Article 123(3) EPC (G 1/93, headnote |.). Such a
situation is the basis for decision T 1149/97 (QJ EPQ
2000, 259, reasons Nos. 6.1.13 and 6.1.14) which was
cited by the Respondents. However, this decision does
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not apply to the present case which deals with an
unal | owabl e extension only (see 1.1 above).

Further, the assunption nade by one of the Respondents
t hat any anendnents of a patent during the opposition
proceedi ngs nmust be based on the patent as granted
finds no counterpart in the EPC and woul d be
questionable if its content extends beyond that of the
application as filed.

Actually, Article 69 EPC, referred to by the Respondent
in this respect, excludes added subject-matter fromthe
scope of protection conferred by a patent by stating
that "the European patent as granted or as anended in
opposi tion proceedi ngs shall determ ne retroactively
the protection conferred by the European patent
application, in so far as such protection is not

t her eby extended".

The Board agrees that the reintroduction of the
originally disclosed limting feature concerning the
anount of enzyne granul es may be unexpected for those
considering only the patent as granted. It does not,
however, adversely affect third parties due to its
limting effect with respect to the clained subject-
matter. Finally, the Board does not accept the argunent
that the right of third parties is affected nerely for
the reason that they presune a particul ar outcone of
opposi tion and appeal proceedings fromthe content of
pat ent as granted.
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The Board concl udes, therefore, that the amendnments
made to the clains consist in an all owabl e del eti on of
subj ect-matter wongfully added during the exam ning
proceedi ngs and conply with the requirenents of
Article 123(2) and (3) EPC.

Novel ty

An obj ection of |lack of novelty has been raised in view
of D2, D3 and D12.

D2 discloses in Exanples 1 to 3 a granul ar detergent
conposition having a density of about 800 g/l and
conprising less that 20 g/l, i.e. less than 2.5% wt
based on the detergent conposition, of Savinase® of

T grade which is a high al kaline protease (see patent
in suit, page 4, line 24) in granular form (see D13,
page 5, right-hand colum). The concentration of the
protease within the enzyme granulates is not explicitly
mentioned in D2. However, Savinase® 6T is specifically
used in Exanples 2 and 3 of D2.

According to the Respondents, Savinase® 6T contains
about 1.5% w of protease. It was argued that the
concentration of the protease in the granul es as
expressed in Caim1l of the patent in suit of "at |east
2% by weight” had to be interpreted to range from
1.5%w to 2.5% w since the figure "2" as used w thout
any decimals resulted froma rounding off and was not
nore precise fromthe technical point of view
Therefore, the clained subject-matter covered the
conposi tions of Exanples 2 and 3 of D2 and was

antici pated by those.
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It is well established case |aw that the addressee of a
patent claimis a person skilled in the relevant art,
in the present case a person working in the filed of
detergent systenms and, in particular, a person being
famliar with detergent conpositions conprising enzynes
and with the paranmeters used in this technical field.

The Board agrees that in practice figures given for
concentrations (and in fact for any paranmeter) nust

al ways be construed within a margin of error which
depends on the neasuring technique normally applied by
a skilled person taking into account the degree of
accuracy required in the particular technical field.
The skilled person woul d therefore understand the
present clainms accordingly. However, the Respondents
have not provided any evidence that an error margin of
plus/mnus 0.5% wt was there the accepted degree of

accuracy.

However, information having a bearing on the issue at
stake can be gained fromthe comercially avail abl e
Savi nase® preparations. Savinase® is a registered trade
name covering different protease products, inter alia,
different T-grades, i.e. protease granul ates such as
4.0T, 6.0T and 8.0T (see list of products on page 7 of
D12; handwitten nunbering). It has not been argued,

| et al one shown by evidence, that Savinase® 6T nentioned
in D2 was a different product to Savinase® 6.0T
mentioned in D12. It is, further, undisputed that the
prot ease concentration in these products can be
calculated fromthe specific activity of the Savi nase®
enzyne and corresponds to 1.01% w for Savinase® 4.0T,
1.52% wt for Savinase® 6.0T and 2.03% w for Savinase®
8.0T on the basis of a specific Savinase® activity of
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395 KNPU/ g as indicated in the patent in suit (page 4,
line 27).

In the present case it has to be considered that the
difference in the theoretic enzyne concentration of

adj acent members of the conmmercially avail abl e Savi nase®
granul ate range is only about 0.5% w. Therefore, it is
not plausible at all that an acceptable error margin
for the enzynme concentration could be as |arge as
plus/mnus 0.5%w . Such an error margin woul d not
allow the skilled person to reliably distinguish

adj acent nenbers of the product range of Savinase®
granul at es because of the |large overlap of enzyme
concentrations which, however, was not alleged by the
Respondent | et al one proved.

Thus, in the absence of respective evidence, the Board
cannot accept that the term"at |east 2% w" used in
Claim1 of the patent in suit has to be construed as

covering the concentration in Savi nase® 6T.

The Board, therefore concludes that D2 does not
directly and unanbi guously di scl ose detergent
conpositions containing enzynme granulate, the latter
having a concentration of high al kaline protease as
cl ai ned.

D3 refers to highly concentrated granul ar heavy duty

| aundry detergent conpositions and teaches that the
concentrates may, inter alia, be obtained by mnimsing
t he ambunt of non-functional ingredients (page 2,

lines 3 to 15 and 24 to 29).
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D3 concerns, in particular, conpositions having a bul k
density of at |east 600 g/l and up to 1200 g/l and
contai ning an enzynme (page 3, lines 14 to 19, page 5,
lines 23 to 25). Commercially avail abl e protease
enzynmes which are suitable in the conpositions are said
to have activity in the pHrange of 4-12. They are
preferably selected fromthe subtilisins Maxatase® and
Al cal ase® or fromthe proteases having a maximum
activity in the pH range of 8-12 |ike Esperase® and

Savi nase® (page 6, lines 41 to 49). The anount of
proteol ytic enzynes in the conposition may range from
0.001 to 10% wt, preferably 0.01 to 5 %, depending
upon their activity (page 6, lines 52 to 53). Exanple 1
specifies a conposition having a bul k density of

900 g/l containing 1 g Savinase® in granular form per
118 g conposition (note that 1% Savi nase i s added
together with 17% other ingredients to a 100% base
powder conposition; see al so Exanple 2). Hence, the
conposition contains 0.85%w of Savinase® correspondi ng
to 7.65 g/l. A particular type of granular Savinase®is
not specified in D3.

By referring to D12, the Respondents alleged that

Savi nase® 8T was comercially available at the tinme of
D3 and argued that given the information that non-
functional ingredients have to be avoided, it was
evident that the term "Savinase®™ in Exanple 1 referred
to Savinase® 8T which was nore concentrated in protease
enzyme than Savi nase® 4T or 6T.

It has to be noted that D12 was published after the
priority date of D3. This docunent is, therefore, not
suitable to prove that Savinase® 8T was conmmercially
avai lable at that time. Quite apart fromthat, the
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Respondents' argunent is, in the Board's opinion, not
convincing since there is nothing on file show ng that
the conposition of Exanple 1 in D3 would not result in
a product of excellent quality and good washi ng and

bl eachi ng performance as indicated in the exanple

(page 8, lines 56 to 57) if the Savi nase® used was of 4T
or 6T grade. It would have been the Respondent's burden
to prove that the quality of the product of Exanple 1

of D3 was inevitably bound to the using of Savinase®
havi ng a concentration of protease of at |east 2% w.

The Respondents further argued that the clained
subject-matter did not fulfil the criteria for

sel ection inventions. By referring to Savinase® in
general any type of commercially avail abl e Savi nase® was
included in the teaching of D3. Therefore, there was an
overlap between the paraneters for the bulk density and
the type and anount of enzynes to be used according to
Claim1l of the patent in suit and the corresponding
ranges di sclosed in D3 on pages 5 and 6.

However, apart fromthe m ssing evidence for the

exi stence of Savinase® granul es containing at | east

2% wt of protease at the priority date of D3, the
clainmed subject-matter fulfils the concept of

i ndividualisation in that it refers to conpositions
specifically containing granules of high al kaline
protease, i.e. protease having activity at pH 8-12, in
conbination with a particul ar protease concentration
whereas the conpositions of D3 may contain protease
granul es having activity at |ower pH down to 4, such
as Al cal ase® and Maxat ase® and with undefined protease
concentration (page 6, lines 41 to 49).
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The Board, therefore, concludes that D3 does not
anticipate a conposition conprising enzyne granul ate
contai ning high al kaline protease in an anpbunt of at
| east 2% wt.

2.3 D13 discloses on the first page (hand-witten page
nunber 5) a formulation for conpact type heavy duty
det ergent conpositions conprising 0.6 to 1.5% of
Durazynf 6. 0T or Esperase® 6.0T. The parties agreed that
Durazynf 6. 0T and Esperase® 6.0T were granul at es
contai ning high al kaline protease in a concentration of
above 2% wt, but that no values for the bulk densities
of these conpositions were nentioned in D13.

However, the Respondents argued that, at the priority
date of the patent in suit, the term"conpact" denoted
bul k densities of 800 g/l and higher. Reference was
made to D3 and D31 to D33 in this respect.

This argunment is not convincing for the foll ow ng

reasons:

It is true that D3 discloses detergent conpositions
havi ng densities of 650 to 1200 g/l (Caim7), but it
refers to those as "concentrated" or "highly
concentrated"” (page 2, lines 3 to 15 and page 5,

lines 21 to 25). It does not use the term "conpact"” so
that no definition of that termcan be derived from D3.

The sane applies to D31, published in 1987, which also
mentions nerely concentrates as far as it relates to

bul k densities, (page 9, left-hand colum). It is true
that this docunent shows that bul k density in detergent
conpositions was increasing between 1981 and 1985 from

2224.D
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about 470 g/l to about 680 g/l. It does not, however,
show that this trend continued in a manner to result
necessarily in at |least 800 g/l for products delivered
in 1991, the publishing year of D13.

D32 was published in 1997, i.e. after the priority date
of the patent in suit. It defines conpact detergent
conpositions to have a bulk density of 600 to 900 g/l
as conpared to traditional detergent conpositions
havi ng densities between 500 and 650 g/l (page 387,
Table I'). D32 further nmentions that there exists a
second generation of conpact detergents called

"super conpact” (page 388, left-hand colum, lines 7 to
14 and Figure 4) for which a definition can be found in
D33, published in 2002, i.e. also after the priority
date of the patent in suit, nanely that superconpact
detergents or second generation conpact detergents are
t hose having bul k densities between 800 to 1000 g/l.

Consequently, by referring to conpact detergent
conpositions but not to superconpact detergents, D13
does not unanbi guously di scl ose conpositions having a
bul k density of at |east 800 g/l.

The Board, therefore concludes that the subject-matter
of Claiml is not anticipated by any of D2, D3 or D13
but is deenmed to be novel in accordance with

Article 54(1) and (2) EPC

| nventive step

The patent in suit relates to detergent conpositions

whi ch are highly concentrated detergent powders or so-
call ed "conpact detergents" (page 2, lines 3 to 9).
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Such concentrated conpositions are said to be known in
the art, e.g. from D3 which discloses detergent powder
conposi tions having a bul k density of above 600 g/l,
nost preferably around 850 g/l, and containing 0.001 to
10% wt of proteolytic enzynes, depending on their
activity (page 2, lines 40 to 41, and 52 to 55; page 3,
lines 15 to 17).

According to the patent in suit, it has been found that
hi gher | evels of enzyne granul ate have a clearly
negati ve inpact on the whiteness of the finished
product. This is, in particular, a problemrelevant for
conpact conpositions since, the nore concentrated a
conposition will be, the nore enzyne granulate has to
be added in order to achi eve the sane wash perfornmance
(page 3, lines 25 to 27).

The technical problemto be solved by the clained

subj ect-matter consisted, therefore, in providing a
conpact granul ar detergent conposition having a bul k
density of at |east 800 g/l and containing enzyme
granul ates which conposition, while naintaining its
det ergency performance, does not suffer fromthe
negati ve inpact of the enzyne granulate on the
whi t eness of the finished product (page 3, lines 18 to
19).

The Appellant argued that this problem had been sol ved
by the clainmed subject-matter as had been shown by the
experinmental data, but never been recognised before in
the prior art. The clainmed subject-matter was,

t herefore, not obvious, either prima facie or fromthe
prior art on file. In particular D3 and D13 which were
chosen by the Opposition Division and the Respondents
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as the closest prior art taught away fromthe cl ai ned
subject-matter in that D3 referred to the conpletely

di fferent problem of inproving bl eaching perfornmance

and suggested | evel s of enzyne granul ate of up to

10% wt and D13 suggested to increase the | evel of

enzyme granul ate by a factor of 2 to 2.5 when going
fromtraditional to conpact type detergent conpositions.

In the Appellant's opinion, there was no gui dance in
the art for a skilled person to use granulates with a
protein concentration of at |east 2% w irrespective of
the fact that the granul ates were comrercially
available at the priority date of the patent in suit
since the skilled person could not be directed to the
cl ai med conposition w thout having know edge of the
techni cal problemunderlying the patent in suit.

The Board agrees with the Appellant insofar as none of
t he docunents on file nentions the particul ar problem
of avoiding the negative inpact of enzynme granul es on

t he whiteness of granul ar detergent conpositions having
a bulk density of at |east 800 g/l. However, there is
prior art on file such as D3, specifically referred to
in the patent in suit with respect to the problemto be
solved (page 3, lines 15 to 20), which actually refers
to conpositions having such high density and containi ng
enzynes (page 2, lines 52 to 55). The Board agrees,
therefore, with the Respondents and the above reference
in the patent in suit that D3 qualifies as a suitable
starting point for the assessnent of inventive step.

O particular relevance with respect to the cl ai ned
subject-matter is the conposition described in
Exanple 1 of D3 since it differs fromthe conposition
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of Claiml only in that it does not explicitly refer to
a conposition wherein the anbunt of protease in the
enzyne granulate is at |east 2% w (see 2.2 above).

The patent in suit does not contain any evidence
concerning the nmerits of the clainmed conposition in
view of Exanple 1 of D3, let al one evidence show ng
that the above stated technical problemon which the
Appel lant relies is solved in view of this particular
conposition. Nor does the experinental evidence filed
during appeal proceedings since the data provided
therein are based on conparative conpositions
containing the enzyne granules in a high surplus of

80 g/l as conpared with the clained conposition (I|ess
than 20 g/l) or with the conposition of Exanple 1 of D3
(7.65 g/l; see 2.2 above). The Board wi shes to note in
this context that it would have been the Appellant's
burden to provide such evidence given the fact that D3
is referred to in the patent in suit as the starting
point for the invention (3.4 above) and that the patent
in suit was revoked by the Opposition Division because
of lack of inventive step.

In the absence of such evidence, the technical problem
credi bly solved by the clained subject-matter

therefore boils down to the provision of a further
granul ar detergent conposition having a bulk density of
at least 800 g/l and containing |less than 20 g/l of
hi gh al kal i ne protease granul ates.

It remains to be decided whether, in view of the
avai |l abl e prior art docunents, it was obvious for
sonmeone skilled in the art to solve this technica
probl em by the neans cl ai ned, nanely by using enzyne



3.8

3.9

2224.D

- 20 - T 0942/ 01

granul ates containing the protease in an anmobunt of at
| east 2% wt .

The Appel |l ant has not contested that such granul ates
are known in the art and are even comercially
avai l abl e under the trade nanes Savinase® 8.0 T,
Durazynf 6.0 T and Esperase® 6.0 T as is evident from
D12 (page 7). Further, D12 being a comercial brochure
of Novo Nordisk A/S concerning its product range of
detergent enzynes (title) and setting out the above
enzynme granul ates for use in detergent powder (see
Tabl e concerning the application of the enzynes in the
detergent industry on the first page), it is evident
that these granul ates were actually commercially
offered at the priority date of the patent in suit for
use in detergents including granular detergents. This
is corroborated by D13, another Novo Nordi sk |eaflet,
wherein the above enzynme granul ates are explicitly
suggested for a conpact type heavy duty detergent
formul ati on (page 5).

Therefore, the Board concludes that a person skilled in
the art, in the expectation of success, would have used
Savi nase® 8.0 T, Durazynf 6.0 T and Esperase® 6.0 as the
enzyne granulate in Exanple 1 of D3 to provide a
further granul ar detergent conposition. The skilled
person would thus arrive in an obvious manner at the

cl ai med subject-matter

For these reasons the Board finds that the subject-
matter of Claiml is not based on an inventive step and
does not conply with the requirenents of Articles 52(1)
and 56 EPC.
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Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Rauh P. Krasa

2224.D



