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Summary of Facts and Subm ssi ons

2784.D

This appeal is fromthe decision of the Opposition
Division to revoke the European patent No. 777 719
relating to the production of anionic surfactant

gr anul es.

Claim1l of the patent as granted read:

"1. A process for the production of detergent particles
conprising at |east 75% by wei ght of an anionic
surfactant and no nore than 10% by wei ght of water

whi ch conprises feeding a paste material conprising
water in an amount of nore than 10% by wei ght of the
paste and the surfactant into a drying zone, heating
the paste material to a tenperature in excess of 130°C
in the said drying zone to reduce the water content to
not nore than 10% by wei ght and subsequently actively
cooling the material in a cooling zone to form
detergent particles wherein at | east 80% of the
particles have a particle size of 180 to 1500 nm and

| ess than 10% have a particles size |less than 180 nm ™"

An opposition based on the grounds of Article 100(a)
and (b) (lack of novelty, lack of inventive step and

| ack of sufficiency of disclosure; Articles 54(1), (2),
56 and 83 EPC) was fil ed.

The proprietors submtted, inter alia, the follow ng
docunent

(3) Letter from Unilever Research Port Sunlight
Laboratory to VRV S.p.a (hereinafter VRV) dated
22 Cctober 1990 relating to "Test sanpl es of
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detergents to determne the feasibility of
processing our materials on your equipment”.

Inter alia, the follow ng docunent was submtted as
evi dence of prior public use advanced by the opponent:

(C8) Drying trials - Final table. A test report dated
19 COctober 1993 and summari zing the conditions for
dryi ng sanpl es supplied by Enichem VRV being the
aut hor and Eni chem t he addressee.

In the opposition proceedi ngs, two of the w tnesses
named by the opponent were questioned on 28 March 2001
during the taking of evidence at the oral proceedings
before the Qpposition Division.

These statenents were recorded as testinobnies attached
to the contested deci sion.

During the opposition proceedings the proprietors
requested the maintenance of the patent in suit in
amended formon the basis of a new set of clains.
Amended Claim1l1 thereof differed fromCaim1 as
granted by the addition of "and the detergent particles
have a bul k density in excess of 550 g/1" at the end of
the latter.

In its decision the Qpposition Division held that the
subj ect-matter of the then pending clainms was
sufficiently disclosed for it to be carried out by a
skilled person and was al so novel, but did not involve
an inventive step in view of the prior use "Enichenmt as
evi denced by docunment (C8) as the closest prior art
since it was obvious for the skilled person to adapt
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the prior art process so as to obtain the granul ar
detergent product having a bulk density and particle

size distribution as set out in claiml.

An appeal was filed against this decision by the
proprietors (hereinafter appellants).

By its letter dated 16 Septenber 2004 the opponent
(respondent) withdrew its opposition.

During the oral proceedings before the Board held on
11 October 2004 the appellants filed a new main request
and a new auxiliary request, the latter under the
heading "First auxiliary request”, which requests
replaced all prior requests of the appellants.

Claiml1l of the main request differed fromCaim1l as
granted in that "in excess of 130°C' was repl aced by
"in excess of 140°C and not in excess of 170°C' and at
the end of the claimthe follow ng passage was added
"and the detergent particles have a bulk density in
excess of 550 g/l the process further conprising
agitating the paste with agitation nmeans whi ch have a

tip speed in excess of 15 ns ' ",

Claim1l1l of the auxiliary request differed fromCaim1l
of the main request in that the passage "conprising
primary al kyl sul phate" was added between "surfactant”
and "and no nore than 10% by wei ght".
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The appel lants submtted in essence the foll ow ng

argunent s:

Rul es of confidentiality governed the tests reported in
docunent (C8) conducted by the respondent i.e. VRV,
supplier of VRV flash driers, and, therefore, no
information relating to the drying process features of
the tests was nade available to the public.

A prerequisite of public prior use was that a nenber of
the public, i.e. any third party, gets know edge of the
concerned subject-matter. This condition was not
fulfilled in the present case, neither the respondent,
donor of the information nor Enichem recipient of the
information, nmeeting the requirenents of a third party
bei ng a nenber of the public (see T 799/91, Reasons
point 4.1, paragraph 1).

Apart from confidential disclosure considerations, the
skill ed person was not taught that the process

di scl osed by docunent (C8) could be used to produce a
det ergent powder having the desired bul k density and
the desired particle size distribution.

The subject-matter was inventive even in view of the
prior use "Enichem according to docunent (C8) since
there was no hint in the prior art concerning the
criticality of the drying tenperature in order to

obt ain non dusting detergent granul es having high bul k
density (Article 56 EPC).
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The appel l ants requested that the decision under appeal
be set aside and that the patent be maintained on the
basis of the main request or the auxiliary request both
submitted during the oral proceedings.

Reasons for the Decision

2784.D

Mai n request

Caimil

Claim1l is directed to a process conpri sing
four process features, the other features concerning
t he end product.

The process features conprise

(1) feeding a paste material conprising water in
an anount of nore than 10% by wei ght of the
paste and an anionic surfactant into a

dryi ng zone;

(ii) agitating the material wth agitating neans

having a tip speed in excess of 15 ns'%;

(ti1) heating the material to a tenperature in
excess of 140°C and not in excess of 170°C
to reduce the water content to no nore than
10% by wei ght ;

(1v) subsequently actively cooling material in
t he cooling zone.
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The end product conprises detergent particles

conprising at |east 75% by wei ght of an anionic
surfactant and no nore than 10% by wei ght of water
wherein at | east 80% of the particles have a particle
size of 180 to 1500 nm and | ess than 10% have a particle
size of less than 180 nm and the detergent particles
have a bul k density in excess of 550 g/l.

The appellants confirnmed that the process features |ead
to the desired product characteristics.

Article 123(2) EPC

Claiml differs fromCaim1l as filed (and as granted)
in that "in excess of 130°C' was replaced by "in excess
of 140°C and not in excess of 170°C' and at the end of
the claimthe foll owi ng passage was added "and the
detergent particles have a bulk density in excess of
550 g/l the process further conprising agitating the
paste with agitati on neans which have a tip speed in

excess of 15 ms ! ".

The support for said amendnents is found in the
application as filed (page 4, lines 28 and 29 and
page 16, lines 30 to 32) as well as in Caim2 of the
application as filed.

The Board is satisfied that CQaim1l neets the
requirenents of Article 123(2) EPC.
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Prior use

| f a product or a process disclosed by public prior use
is to be regarded as part of the state of the art, it
has to be substantiated and proved what was nade
avai l abl e to the public and under what circunstances,
i.e. how, where and by whonf? (See Case Law of the
Boards of appeal of the European Patent O fice, 4th
edition, 2001, VII.C. 8.6).

In the present case, both parties agreed on the fact

t hat VRV, the respondent, received sanmples from Eni chem
for running tests in order to verify whether it would
be possible to dry themin the VRV flash drier.

It was not contested that docunent (C8) is a test
report dated 19 Cctober 1993 and sunmari zing the
conditions for drying sanples supplied by Enichem VRV
bei ng the author and Eni chem the addressee. The test
dates relating to the trial identified as "128N' are
reported to be 15 to 18 QOct ober 1993.

The follow ng process details are listed for this
particul ar testing procedure:

tip speeds of 10, 12.5, 20.1 and 29.3 m's,

hot jacket tenperatures of 105, 117, 121, 140 and
174.8°C, and cool jacket tenperatures of 17, 18 and
19.2 °C

The water content of the product is reported to anpunt
to 1.7 to 2.1 weight%
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Further it was agreed that all this information was
made avail able by VRV i.e. the respondent to Eni chem
before the priority date of the patent in suit which is
26 August 1994.

Thus the questions of what was nmade avail abl e, when,
where and by whom are not in dispute. Concerning how
the information i.e. the drying tests requested by

Eni chem was comuni cated, the appellants by reference
to T 799/91 (not published in the QJ EPO argued that
in the stage of establishing the drying conditions for
the process, the cooperating parties, in this case the
respondent (i.e. VRV) and Enichem had to observe rules
of confidentiality which restrict a free transfer of
knowl edge to the public, both parties not being each a
menber of the public.

In order to confirmtheir argunents the appellants had
subm tted docunent (3). This docunent is a letter dated
12 Cctober 1990 sent by the appellants to the
respondent relating to test sanples of detergents sent
by the appellants to the respondent to determ ne the
drying feasibility of these sanples in the respondent's
flash driers. It contains an agreenent that the

appel lants' materials should be treated confidentially
by the respondent.

The Board does not agree for the follow ng reasons:
(a) The confidentiality clause in docunent (3) does

not concern the process features, but the
mat erials the appellants offered VRV for testing.
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This denonstrates that if confidentiality was a
matter of concern for the appellants, they would
have insisted in signing a confidentiality
contract with the respondent regarding the process
dat a.

The appel lants did not offer any evidence e.g. by
nom nating a witness from VRV decl aring that
dryi ng data should be treated confidentially.
Asked by the Opposition Division whether the
contract between the respondent and Eni chem
contained a confidentiality clause, the w tness,
M Zarbo, who was made aware of his obligation to
gi ve evidence truthfully and whose attenti on was
drawn to Rule 72(3) EPC, said he could not
remenber (M nutes of the taking of evidence,

28 March 2001, page 3, paragraph 2). Therefore, no
evidence is available that an explicit secrecy
agreenent exi sted between VRV and Eni chem

The question is therefore whether there was an
inplicit secrecy agreenent between the respondent
and Eni chem

The existence of an inplicit secrecy agreenent
depends on the commercial interrelationship and
interests of the conpanies involved which are the
deci sive point at issue in the present case (see
also T 830/90 (QJ EPO 1994, 713), T 782/92,

T 37/98).

Therefore, the respective interests of the parties
have to be taken into due consideration.
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In T 799/91 the manufacture of the clained
subject-matter, a specific part of a |ock, had
been "sub-contracted out” to a third party. The
deci sion of the opponent to place an order for the
manuf acture of said part was deened to be based on
a relationship of trust, which justified the
assunption of an inplicit secrecy agreenent

bet ween t he opponent (respondent) and the

manuf act ur er.

In the present case the circunstances were
different. Enichemdid not |ook for a sub-
contractor manufacturing a test piece but for
information on the operating conditions of a drier
constructed and sold by VRV, the respondent.

In contrast to the situation in T 799/91, for the
Board there is no doubt that the respondent, in
order to be able to praise its drier to potenti al
custoners, had an interest to disclose process
features show ng how the drier works.

Therefore, there is no reason to expect
confidentiality fromthe respondent. Actually, the
expectation not to disclose process paraneters
woul d be an unrealistic assunption, the respondent
being interested to comercialize its driers. One
sal es argunment was to tell potential custoners
about the success in drying different products
with the VRV drier. Therefore, it could not be
expected fromthe respondent, donor of the
information, to keep usual process conditions such
as the heating and cooling tenperature and the tip
speed secret.
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(g) In this case the nature of the information has to
be taken into consideration.

Docunent (C8) does not disclose a unique drying
process of one particular detergent material (the
specification of which could have been covered by
a secrecy agreenent) but is a sunmary of drying

condi ti ons.

(h) It follows fromall the considerations regarding
the circunstances of this case that the business
contacts did not presuppose an inplicit secrecy
agreenent and that the respondent as a nmenber of
the public was free to disclose suitable process
data to any potential custoner such as Eni chem

For all these reasons the Board considers that docunent
(C8) had been nade available to the public and bel onged
to the state of the art according to Article 54(2) EPC.

Novel ty

Claim1l is directed to a process conprising, inter alia,
the step of heating to a tenperature in excess of 140°C
and not in excess of 170°C.

The Board is satisfied that the subject-matter of
Claim1l is novel since tenperatures in excess of 140°C
and up to 170°C were not disclosed by docunment (C8).
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| nventive step

The problem set out in the patent in suit consists in
the provision of a process for the production of
detergent particles having a high bulk density, a high
| evel of anionic surfactant and excel |l ent powder
properties (page 2, lines 32 to 36), |ike reduced
dusting, inproved dissolution, and reduced segregation,
when postdosing (page 3, lines 40, 42, 45 and 46).

The appel lants argued that in the |ight of what was
made avail able to the public by the respondent (see

1. 3.2 above) the problemunderlying the patent in suit
was to adapt the process disclosed in docunment (C8) in
order to provide detergent particles having a high bul k
density in excess of 550 g/l and a particle size

di stribution as defined in Caiml.

In the course of the oral proceedings before the Board,
the appellants stated that they have tried to rework

t he process disclosed in docunent (C8) and found that

t he desired product properties were not obtained, but
eventual |y conceded that no evidence was on file to
support this statenment. Therefore, the technical
problemto be solved in view of docunent (C8) cannot be
based on product properties, but boils down to the
provi sion of an alternative process which is credibly
solved by applying a different tenperature in the
heati ng st ep.

It remains to be decided whether or not the clai ned

solution involves an inventive step.
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Docunent (C8) disclosed hot jacket tenperatures of 105,
117, 121, 140 and 174.8°C, all other process features
being identical with those of Claim1, respectively.

To a person skilled in the art, adjusting the
tenperature in function of the conposition to be dried
has to be regarded as a routine experinmentation.

No evidence has been submitted that a specific effect
was caused by heating the conpositions concerned to
tenperatures in excess of 140°C up to 170°C.

Therefore, the heating range defined for the clained
process is arbitrary and cannot render the latter

i nventi ve.

It follows that the subject-matter of Claim1l does not

i nvol ve an inventive step.

The main request is not allowable.

Auxi | iary request

Claim1l

Claiml differs fromCaim1l of the main request in
that "conprising primary al kyl sul phate" was added
between "surfactant” and "and no nore than 10% by
wei ght ".

Article 123(2) EPC

The passage "conprising primary al kyl sul phate" founds
its support in Claim3 of the application as fil ed.
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The Board is satisfied that CQaim1l neets the
requirenments of Article 123(2) EPC.

Novel ty

The Board is satisfied that the subject-matter of
Claim1 is novel, no tenperatures |ying between 140°C
and 170°C havi ng been di scl osed in docunent (C8).

| nventive step

The probl emunderlying the patent in suit in the |ight
of document (C8) is the sane as outlined under
point 1.5.2.

The Board accepts that this problemis solved since the
aqueous paste according to exanple 1 of the patent in
suit conprises sodi um cocoPAS (PAS being the
abbreviation for primary al kyl sul phate).

It remains to be decided whether or not the clai ned

solution involves an inventive step.

"Test Sanple 128N' conprised "primary al cohol sul phate
Ci2Cis Na salt (PAS)" (docunment (C8), left columm). Since
the detergent particles according to the patent in suit
conprising primary al kyl sul phate caused no unexpected
technical effect, the subject-matter of Caim1l does

not involve an inventive step.

Claim 1 does not neet the requirements of Article 56
EPC.

The auxiliary request is not allowable.
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Or der

For these reasons it is decided that:

The appeal is dism ssed

The Regi strar: The Chai r man:

G Rauh P. Krasa

2784.D



