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Summary of Facts and Subm ssi ons

By its decision dated 31 May 2001 the Opposition

Di vision revoked the European Patent No. 0 688 162. On
31 July 2001 the appellant (patentee) filed an appeal
and paid the appeal fee sinultaneously. The statenent
setting out the grounds of appeal was received on

09 Cct ober 2001.

|1 The patent was opposed on the grounds based on
Articles 100(a) (54 and 56), 100(b) and 100(c) EPC.
The decision of the Opposition Division solely referred
to the ground based on Article 100 (c) (123 (2)) EPC

L1, Oral proceedi ngs took place on 17 Cctober 2002. During
t hese proceedings the appellant filed a new main
request based on a new i ndependent claim1 and new
first, second and third auxiliary requests each
respectively based on new i ndependent claim 1.

| V. The appel | ant (patentee) requested that the decision
under appeal be set aside and that the patent be
mai nt ai ned on the basis of the main request or of one
of the first, second or third auxiliary requests.

The respondent (opponent) requested that the appeal be
di sm ssed.

The Board inforned the parties that, should the ground
for opposition based on Article 100(c) as well as
Article 123 EPC not prejudice the maintenance of the
patent, i.e. should claim1l of one of the requests
fulfill the requirenents of Articles 100 c) and 123
EPC, it intended to remt the case to the first

i nstance for further prosecution.
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The parties agreed with the Board' s approach.

| ndependent claim 1 of the main request reads as
foll ows:

"1. Method for surveying ani mal behavi our by neans of
an ani mal mani pul ati ng device such as a m | Kking
apparatus, in particular a mlking robot, wherein a
programmabl e control systemis used in order to subject
the animal to a predeterm ned sequence of operations,
that is, for instance positioning, applying of

teat cups, m |l king and subsequent or sinultaneous
feeding and renoving the aninmal, wherein the operations
to which the animal is subjected, for instance m | ki ng,
are programred in respect of time duration specific per
i ndi vi dual animal and that at |east one warning signal
is generated by the control systemif a tine duration
for a current operation is exceeding or not attaining
sai d progranmed specific tine duration due to the
current behavi our displayed by the animal, in order to
detect non function or aberrant functions of the

ani mal ".

| ndependent claim 1 as granted reads:

"1. Method for surveying ani mal behavi our by neans of
an ani mal mani pul ati ng device such as a m | Kking
apparatus, in particular a mlking robot, wherein a
programmabl e control systemis used in order to subject
the animal to a predeterm ned sequence of operations,
that is, for instance positioning, applying of teat
cups, mlking and subsequent or sinultaneous feeding
and renoving the animal, with one of the operations to
whi ch the animal is subjected, for instance m |l king,
being stored in respect of tinme for use in the program
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characterized in that the remaining operations to which
the animal is subjected and the resultant specific

ani mal behaviour is also stored in respect of tinme for
use in the programand that at |east one warning signal
is generated by the control systemif a tinme duration
determned in the programfor a current behaviour is
exceeded or not attained, in order to detect non-
function or aberrant functions of the animal".

Reasons for the Decision

2.2

2756.D

The appeal is adm ssible.

Interpretation of the independent claim1 as granted

The Board considers that the wording of claim1l as
granted is unclear, so that first of all it has to be
determ ned what the scope of claim1l as granted is.

In the light of the patent specification, colum 1,
lines 39 to 49; colum 2, lines 35 to 38 (description
of WO A-94/19931, page 2, lines 4 to 24; page 3,

lines 26 to 29) it becones clear that for each type of
operation to which an animal can be subjected a
specific predetermned, normally required tinme to carry
out that operation (expected duration) for each
specific animal not only has been stored previously in
the program but is afterwards al so used to be conpared
to the tinme effectively needed when that operation is
performed on the given animal. Thus, for one type of
operation and one specific animal, only one data (or
val ue) (the predeterm ned expected tine duration) has
been stored in the program which nmeans that according
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to the wording of claim1l as granted neither the
effectively nmeasured duration of an operation nor any
ot her additional value or data related to the current
behavi our is to be stored in the program

The expression "stored in respect of tinme for use in
the progrant has to be understood in relation with the
feature "programmabl e control systent.

This inplies to the Board, that the above nenti oned
specific, predeterm ned, expected tine durations are
stored in a control systemand are used to be conpared
wi th actual (current) neasured val ues.

Therefore, the foll owi ng passage of claim1 as granted
whi ch reads "wherein a programmable control systemis
used in order to subject the animal to a predeterm ned
sequence of operations, ... , with one of the
operations to which the animal is subjected, for

i nstance m | king, being stored in respect of tine for
use in the program characterized in that the remnaining
operations to which the animal is subjected and the
resul tant specific animal behaviour is also stored in
respect of time for use in the programt has to be
interpreted as neani ng that:

- firstly, each animal is subjected to nore than one
operation, since claiml refers to "one operation” on

t he one hand and to "the remaining operations” on the
ot her hand and since the indications "a predeterm ned
sequence of operations” as well as "one" and

"remai ning" neither inply a specific nunber of
operations, nor specific kinds or types of operations

i nvolved (the types of operation indicated in the claim
being only optional due to the words "for instance"),
and
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- secondly, for each type of operation to which a
specific animal can be subjected, solely one
predeterm ned (expected) tine duration has been
programed previously (i.e. stored to be used in a

program .

This interpretati on was acknow edged by the appel | ant
(patentee) as being the sole intended and di scl osed
one.

The respondent argued however that in the above
passage, the characterizing part of claiml as granted
indicated two data to be stored, i.e. the "remaining
operations to which the animal is subjected" on the one
hand and "the resultant specific ani mal behaviour” on

t he ot her hand, which both had to be "stored in respect
of time for use in the progrant. The respondent
furthernore stated that the expression "the resultant
speci fic ani mal behaviour"” represents a current and not
a previously predeterm ned val ue. These interpretations
cannot be accepted by the Board because said
interpretations would be in contradiction not only with
t he passages of the description of the patent as
granted cited above, but also with the expressions "...
is also stored ..." and "current behaviour” al so being
present in claim1l as granted. |Indeed apart the fact
that the expression "is also stored" inplies due to the
presence of the word "is" normally one data (and not
two data, which would call for the expression "are al so
stored"), the data inplied by the expression "resultant
speci fic ani mal behaviour” has to be different fromthe
data inplied by the expression "current behaviour™
which is also present in claiml as granted and which
suggests the behaviour of an animal during the tine
said animal is subjected to the operation, and which
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cannot be considered as being equal to the already
programed expected tinme duration resulting fromthe
behavi our of that animal.

In this respect the Board wants to enphasi ze that when
considering a claim a skilled person should rule out
interpretations which are illogical or which do not
make technical sense. He should try to arrive at an
interpretation of the claimwhich is technically
sensi bl e and takes into account the whol e disclosure of
the patent (Article 69 EPC). The patent nust be
construed by a mind willing to understand not a mnd
desirous of m sunderstanding (T 396/99, ultimte

par agr aph of section 3.5).

Finally, claim1l as granted conprises the expression "a
warning signal is generated ... if a tinme duration
determned in the programfor a current behaviour is
exceeded or not attained". It is clear fromthe
description of the patent as granted (colum 1,

lines 39 to 53) that the warning signal is generated if
an expected, predetermned tinme duration previously
stored in the programfor a type of operation to which
a specific animal can be subjected is exceeded or not
attained by the actual neasurenent of the tinme duration
when the animal involved is subjected to that

operation. Therefore, a person skilled in the art
willing to arrive at an interpretation which is |ogical
and whi ch makes technical sense, would automatically
consider that said "tinme duration” in the above
expression is a predeterm ned, expected and stored tine
duration for a specific animal and a specific operation
and that said tine duration is used to be conpared to
the actual duration of that type operation to which
said animal is subjected, which actual duration depends
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of course of the animal's present behaviour.

Mai n request - anmendnents

Claim1 of the main request refers to a "nmethod for
surveying ani mal behaviour..." whereas claim1l of WO A-
94/ 19931 referred to a "nmethod for surveying anina
functions ...".

The respondent argued that surveying a "behaviour" is
different fromsurveying a "function”". However, in the
Board's view, this specific change of the word
"function" into "behaviour"” does neither explicitly nor
inplicitly nodify the subject-matter of claiml, i.e
any of the nmethod steps clainmed, nor does it nodify the
result to be obtained as defined in the | ast feature of
claim1, so that the scope of the claimremains is this
specific case strictly the same, regardless of the
possi bl e di fference between the words "function" and
"behavi our".

The passage of the claimas granted which read "with
one of the operations to which the animal is subjected,
for instance mlking, being stored in respect of tine
for use in the program characterized in that the
remai ni ng operations to which the animal is subjected
and the resultant specific animal behaviour is also
stored in respect of tine for use in the prograni was
anended to read "wherein the operations to which the
animal is subjected, for instance mlking, are
programmed in respect of tine duration specific per

i ndi vi dual ani mal ".

The respondent argued that the claimas granted
di scl osed a specific operation on the one hand and the
remai ni ng operations on the other hand and t hat
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t heref ore when regrouping said operations it should
read "all operations" and not "the operations".
The Board however cannot accept this argunent. In
claiml1l of WO-A-94/19931 it was stated "the operations
to which the animal is subjected ...". This feature was
split in the claimas granted into "one operation" and
"the remai ni ng operations”. Now these separate
operations are regrouped again to read "the operations
.". Thus, the expression "the operations" does not
contravene Article 123 (2) EPC.

Furthernore, the Board cannot see in this case a

di fference between the expression "all the operations”
and "the operations”, since the only information which
could have been deduced fromclaim1l as granted in this
respect (one - remaining) was solely the feature that
each animal is subjected to nore than one operation, as
al ready explained in section 2.3 above. The sane
information is however also given in claim1 of the
present main request due to the presence of the
expression "the operations” and "sequence of
operations" so that the anmendnents made in this respect
do not extend the protection conferred (Article 123 (3)
EPC) .

The respondent further argued that the expression
"programed in respect of time duration” contravenes
Article 123 EPC since "programred” does not nean
"stored” and "tinme" is different from"tine duration”

Claim1l1l of the main request refers to "programed in
respect of time duration specific per individual
animal", which in view of the description of the patent
in suit and in view of the "programmabl e control
systent inplies that a specific value for the tine
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duration for a specific operation and for a specific
animal is to be used in a program i.e. that it is

al ways present to be used when needed nanely stored to
be used in the program

The Board therefore is of the opinion that "programred”
in the neaning of the patent in suit nmeans "stored in
the progrant since it is not clear to the Board how it
shoul d be possible to have sonething "progranmed in
respect of tinme duration” w thout having said tine
duration stored in the program

The respondent al so objected to the change of the word
"time" into "tinme duration”. Al though the Board agrees
with the respondent that the word "tinme" can designate
as well a duration as the noment at which a definite
event occurs, it is clear that solely a "tine duration”
was nmeant, fromthe description of the patent in suit
(colum 1, lines 39 to 45) and from WO A-94/ 19931 as
originally filed in the Dutch | anguage, wherein the
term"tijdsduur” was used, which was afterwards
translated by the term"tinme" in the publication in the
Engl i sh | anguage.

The Board therefore conmes to the conclusion that for
t hese anmendnents there was a clear basis in WO A-
94/ 19931 and that they did not extend the protection
conferred.

Finally the respondent objected that in the claimas
granted a tinme duration was determned in the program
"for a current behaviour" whereas in claim1l of the
main request it is stated "if a tinme duration for a
current operation is exceeding or not attaining said
programed specific time duration due to the current



3.3

2756.D

- 10 - T 0900/ 01

behavi our di splayed by the animal" and that
consequently, the time duration was no | onger

determ ned by the program and no |longer related to the
behavi our but to an operation.

The Board notes that claim 1l as granted does not state
"a tinme duration is determ ned by the progrant but "a
time duration determned in the progrant which neans
that the time duration is not cal culated by the program
as "is determ ned by" would inply, but that it is
stored in advance in the programin the sense of "in
advance fixedly stored in the progranf. The use of the
word "operation" instead of "behaviour"” only expresses
what a skilled person would have normal |y under st ood
when readi ng "behaviour” in the context of the patent
in suit (see also section 2.6, above).

Thus, the Board considers that claim1l of the main
request expresses nore clearly what a skilled person
woul d have understood when reading claim1l as granted
in the light of the description and that the subject-
matter of claiml1l of the main request neets the

requi renents of Articles 84, 100(c), 123(2) and (3)
EPC.

Auxi liary requests

Since claim1l corresponding to the main request is
found to satisfy the requirenents of Articles 84,
100(c) and 123 EPC, there is no need to exam ne the
auxiliary requests.

Rem ttal

Thus, owi ng the fact that the Opposition Division did
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not coment on the further grounds for opposition
rai sed by the respondent (opponent), the case is
remtted to the first instance, according to the
provi sions of Article 111(1) EPC for further
prosecution on the basis of the main request.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance for further
prosecution on the basis of the main request conprising

Cl ai s No.1 as filed during oral proceedings
No. 2 to 4 as granted,

Description colums 1 and 2 as filed with letter of
25 Septenber 2002. columms 3 and 4 as
gr ant ed,
Dr awi ngs sheet 1/1 as granted.
The Regi strar: The Chai r man:
G Magouliotis C. Andries
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