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Summary of Facts and Subm ssi ons

2757.D

Thi s appeal is against the rejection of the opposition
to European patent No. 677 829.

The patent, which contains eleven clains, has not been
amended. For the purposes of exam ning this appeal only
claims 1 to 3 need to be considered; these read as

foll ows:

"1. A fire detector (1) conprising:

a physical quantity detecting neans (30, 31, 40,
41, 42) for detecting the physical quantity of a
fire phenonenon, and

a receiving circuit (50) for receiving a physical
guantity output from said detecting neans having
at | east two determ nation values for the output
| evel of said physical quantity detecting neans
(30, 31, 40, 41, 42) for detecting a fire,

characterized by:

a first determ nation value setting neans (22) for
setting a first determ nation value (Vul) of said
physi cal quantity detecting neans,

a second determ nation value setting neans (22)
for setting a second determ nation value (Vu2) of
sai d physical quantity detecting neans having a

| arger deviation fromthe normal |evel of the
output level than said first determ nation val ue
(W),

a first determnation tinme setting nmeans (22) for
setting a first determnation tine (T1),

a second determ nation tine setting neans (22) for
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setting a second determnation time (T2) which is
shorter than said first determnation tinme (T1),
and

a determ ning neans (10) for determning that said
physi cal quantity detecting nmeans (30, 31, 40, 41,
42) is faulty if it is detected that the deviation
of the output |evel of said physical quantity
detecting neans is larger than said first

determ nation value (Vul) for said first
determnation tinme (T1),

and for determning that said physical quantity
detecting neans (30, 31, 40, 41, 42) is faulty if
it is detected that the deviation of the output

| evel of said physical quantity detecting nmeans is
| arger than said second determ nation val ue (Vu2)
for said second determnation tinme (T2).

A fire detector (1) according to claim 1,
characterized in that

a false alarmwarning is issued if it is detected
that the output |evel of said physical quantity
detecting neans (30, 31, 40, 41, 42) is
continuously larger than a first upper

determ nation value (Vul) for said first
determnation time (T1) or longer, or if it is
detected that the output |evel of said physical
guantity detecting neans (30, 31, 40, 41, 42) is
continuously |arger than a second upper

determ nation value (Vu2) for said second
determ nation tinme (T2) or |onger.

A fire detector (1) according to claim1,
characterized in that
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a false alarmwarning is issued if it is detected
that the nmean val ue of the output |evel of said
physi cal quantity detecting nmeans (30, 31, 40, 41,
42) is larger than a first upper determ nation
value (Vul) in said first determnation tinme (T1),
or if it is detected that the mean val ue of the
out put | evel of said physical quantity detecting
means (30, 31, 40, 41, 42) is larger than a second
determ nation value (Vu2) in said second
determnation time (T2)."

In the notice of opposition the opponent (now
appel l ant) had requested revocation of the patent in
its entirety on the grounds that the subject-matters of
the clains of the patent were not new and did not

i nvol ve an inventive step having regard to the
description, advertisenent and sale of fire detectors
referred to as 3-D and 4-D and having the series

desi gnation 9100 and 9200.

The foll ow ng docunments were cited in the notice of
opposition as evidence to support the allegation that a
fire-detector falling within the wording of the clains
of the patent had been nmade available to the public
before the priority date of the patent:

D1: Brochure "Ml tisensortechni k" published by the
appel | ant opponent, undat ed;

Dla: Covering letter relating to D1, dated 14 July 1993
from appel | ant opponent to AEG Luxenbourg
Sar.l.;

Dlb: Letter dated 26 July 1993 fromthe appell ant
opponent to Verlag Mderne Industrie AG
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Dlc: Letter dated 24 August 1993 to the appell ant
opponent from I ngeni eur Beratung Baden Baden,
acknow edgi ng recei pt of the brochure Di;

D2: Extracts fromthe product catal ogue of the
appel l ant entitled "Brandnel deanl agen”, page 130,
dated 1992/ 1993 and fromthe catal ogue entitled
"Brandnel det echni k", pages 130, 131, dated 1993;

D3: Extracts fromthe operating instructions for the
al arm software 91 GRAF, fromversion 2.0, of the
appel | ant opponent, dated April 1997;

D4: Extracts fromthe operating instructions for the
al arm software 92 GRAF, fromversion 2.0, of the
appel | ant opponent, undat ed;

D5: EEPROM address occupancy tables for fire alarm
series 9100 and 9200 of the appellant opponent,
undat ed.

In addition the notice of opposition naned two
witnesses to testify as to the technical functioning,
as well as to the denonstration, explanation, offer for
sal e, and sale of the above-nmentioned fire detectors
and associated software to third parties w thout any
obligation of confidentiality before the priority date
of the patent.

At oral proceedings on 21 June 2001 the opposition
division rejected the opposition w thout hearing the
proffered witness testinony, considering it irrelevant.

Oral proceedings were held before the board on
11 Sept enber 2002.
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The appel | ant opponent argued essentially as foll ows:

Substantial procedural violation - failure to cal
W t nesses

The notice of opposition fully net the requirenment as
to sufficient indication of evidence and hence the

deci sion of the opposition division to dispense with
the proffered witness testinony was an abuse of

di scretion. The situation was on all fours with that
referred to in decision T 142/97 (QJ EPO 2000, 358) at
point 2.3. The notice of opposition included

(section Il11) a feature analysis of claim1l which had
not been disputed and specified (section |IV) how these
features were inplenented in the 3-D and 4-D fire
detectors of the 9100 and 9200 series. In particular it
indicated in the sentence bridging pages 5 and 6 that
feature a7 of this analysis was inplenented by neans of
a signal processor which declared a fault condition
when the novi ng average of the physical quantity |ay
out si de the range defined by maxi nrum and m ni mum

val ues.

In the paragraph bridging pages 4 and 5 it was
indicated that fire detectors inplenmenting the features
of claiml1l were sold without any obligation of
confidentiality to builders, operators and installation
firms in the field of fire detection, explained to the
staff of these firnms in the course of training, and put
into use by these purchasers. In this way the fire
detectors were nmade avail able to the public.

Furthernore it was indicated at page 5 that the two
wi t nesses naned in section | X B of EPA Form 2300, which
was part of the original notice of opposition, could
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testify as to the technical functioning as well as to
t he denonstration, explanation, offer for sale, and
sal e of the above-nentioned fire detectors and

associ ated software to third parties w thout any
obligation of confidentiality before the priority date
of the patent.

Point 2.1 of the decision under appeal showed that the
opposi tion division had m sunderstood the opponent's
use of the docunents D3 and D4. It had not been part of
t he opponent's case that these docunents disclosed al
the features of a fire detector which, if the docunents
concerned had been published before the priority date
of the opposed patent, would have rendered the subject-
matter of the patent old or obvious; rather they
constituted corroborative evidence that an anticipating
fire detector had been nade available to the public,

t he exact working of which could be explained by the

wi t nesses offered. Hence the opposition division's
conclusion that the witness testinony could be

di spensed with was based on a fal se prem se.

Furthernore, the bald observation in the decision under
appeal : "The opposition division notes that both of the
wi tnesses are in the enploy of the opponent or his
successor in title." created the strong inpression that
this fact played a part in the opposition division's
deci sion not to sunmon the wi tnesses. This was an

i mproper consideration - effectively discounting
credibility of the witnesses without hearing them- in
an appropriate exercise of discretion and hence al so
constituted a substantial procedural violation.

The respondent proprietor argued essentially as
fol |l ows:
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The opposition division had acted within its discretion
in not sunmoning the witnesses. In the decision under
appeal at point 2.1 it was nmade clear that the

opposi tion division had taken into account that which,
on the opponent's own indication, the witnesses could
be expected to say, ie a confirmation that the fire
detector allegedly nmade available to the public before
the priority date worked as specified in docunents D1
to D5.

In particular, the opposition division, in arriving at
its conclusion that the subject-matter of claim1 of

t he opposed patent was new and inventive, had accepted
t he opponent's allegation of fact that a fire detector
enpl oying a snoothing filter to produce an ei ght-hour
aver age whose | evel was nonitored to detect excursions
out si de predeterm ned maxi nrum and m ni num val ues was
prior art. Wat the opposition division had not
accepted was the opponent's interpretative concl usion
t hat such prior art was novelty-destroying for the
claim The opposition division's reasoning in this
respect was correct, as could be seen fromthe
different responses to a spike in the nonitored
physical quantity in a filter-based system as conpared
to a time-out based systemas clained in claiml. In
the latter a spike causes the tiner, ie the

"determ nation tinme", to be reset to zero whereas in
the former a spike of sufficiently short duration would
have little or no effect. Hence the appell ant
opponent's contention that a filter-inplenentation was
a "black box" inplenentation of the functional |anguage
of claim1l was not tenable.

In answer to a question fromthe board at oral
proceedi ngs the respondent proprietor conceded that
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i npl enentations involving generation and detection of
nmean-val ues featured in the enbodi mnents described in
t he opposed patent and were the subject of dependent
claim 3.

The appel | ant opponent requested that the decision
under appeal be set aside, that the case be remtted to
t he opposition division and that the appeal fee be

rei mbur sed.

The respondent proprietor requested that the appeal be
di sm ssed and that the patent be naintained.

Reasons for the Decision

1

2757.D

The appeal is adm ssible.

The main issue in this appeal is whether the opposition
division's conclusion that it could decide the
opposition wi thout hearing the offered w tness
testimony was wel | -founded (Article 113(1) EPC,

Article 117(1) EPC, Article 117(3) EPC,

Rul e 72(1) EPQ).

The board understands fromthe decision under appeal
that the opposition division's conclusion that the
wi t ness evidence was irrel evant was based on the
prem se that the role of the wtnesses would be to
testify:

(i) that a fire detector having the features of
docunents D3 to D5 had been nmade available to the
public and
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(ii) that this fire detector determned that the
physi cal quantity detecting neans was faulty by
detecting that the nean val ue of the output |evel
of said physical quantity detecting neans exceeded
a threshol d val ue.

In the view taken by the opposition division, docunents
D3 to D5 did not contain all the features of the fire
detector as specified in claim1 of the opposed patent
and, in addition, a fault condition determ nation based
on detection of a nean val ue exceeding a threshold was
not an inplementation of the claim Hence, as the
opposition division saw it, no purpose would be served
by having these all egations substantiated by testinony.

In the judgenment of the board, the opposition
division's reasoning was legally valid in the sense
that the truth of the prem se would have justified the
conclusion. In this respect the board agrees with the
division that it has an inherent discretion under
Article 117(3) EPC not to hear witness testinony which
it has good reasons to regard as irrelevant. As the
board understands the decision T 142/97 invoked by the
appel | ant opponent, the latter decision confirnms this
vi ew by pointing out that such testinony nmay not
normal |y be disregarded without examning its

rel evance. It would, in the board's view, go too far to
say that an offered wi tness nust always be heard to
exam ne this rel evance; such a procedural rule would
invite abuse. It is rather the case that a person
offering witness testinony nust provide an indication
of the facts to be proved by the evidence sufficient to
enabl e the rel evance to be assessed w thout hearing the
witness. This is part of the adm ssibility requirenent
of Rule 55(c) EPC (see decision T 241/99 of 6 Decenber
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2001 of this board (in a different conposition) at
point 4.3) and is, in the view of the board, a
continuing procedural requirement in the evolving
debate. In the oral proceedings before the board the
appel | ant opponent accepted this view of the | aw,
contending that he had nmet this requirenent in that he
had provided an indication of the facts sufficient to
denonstrate the rel evance of the w tness testinony.

The opposition division's reasoni ng was, however,
unsound in the sense that the prem se was fal se, being
based on an apparent m sunderstandi ng of the opponent's
case. Firstly, the opponent had not contended that
docunents D3 to D5 thensel ves contained all features of
claiml; they were submtted as corroborative evidence
that the opponent had indeed an arguabl e case which
woul d be substantiated in detail by the w tness
testimony. Secondly, the opposition division appears
not to have fully appreciated the inport of the
opponent's submission in his letter of 31 August 2000,
at point 4, in which he explained, inter alia, that the
i npl enentation (by an averagi ng process over a fixed
period of eight hours) of the claimfeatures was not
contended to be subsumabl e under the literal wording of
the claim(which specifies predeterm ned | evels
exceeded for (selectable) predetermned tinmes). This
letter referred to the original notice of opposition
"to avoid repetition”. The latter, in fact, pointed out
at section V that dependent claim3 specified detection
of a mean val ue which was not hing other than the noving
average enpl oyed in the opponent's fire detector as
(all egedly) made available to the public. Thus the
opponent's contention in section IV of the notice of
opposition that all features of claiml1, including, in
particular, features "a7" and "a8" in the opponent's
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feature analysis, were inplenented in the 3-D and 4-D
fire detectors of the 9100 and 9200 series was to be
understood in the sane sense that dependent claim 3 was
directed to particular enbodi ments of the invention
specified in claiml.

The respondent proprietor admts that a narrow literal
interpretation of claim1l would not be consistent with
the references in the dependent clains and the
description of enbodiments to the detection of nean

val ues exceedi ng threshol d val ues as indicators of
fault conditions. The board al so has reservati ons about
the interpretation of claim1l offered by the respondent
proprietor in oral proceedings in terns of a

persi stence check which is reset to zero by a signa

spi ke.

The board considers it appropriate therefore to accede
to the appellant opponent's request that the case be
remtted to the opposition division for further
prosecution. For the avoi dance of doubt, the board
enphasi ses that it w shes neither to preenpt nor to
prejudi ce the opposition division's conclusion as to
the rel evance of the offered witness testinony in the
l[ight of the clarification of the opponent's case which
has energed fromthis appeal and having regard to the
proper construction of claiml in the light of the
reference to detection of "nean value" in dependent
clainms and the described enbodi nments.

Request for reinbursenent of appeal fee (Rule 67 EPC)
Since, in the judgenent of the board, the opposition

di vision's decision not to hear the w tnesses was based
on a wong appreciation of the facts in the case rather
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For
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than any violation of a procedural rule or principle no
substantial procedural violation within the nmeaning of
Rul e 67 EPC was invol ved and hence the question of

rei nbursing the appeal fee does not ari se.

The appel | ant opponent al so submts that the
observation in the reasoning in the decision under
appeal that the offered w tnesses were enpl oyees of the
appel l ant constituted a substantial procedural
violation insofar as it suggested that the opposition
division, in deciding not to hear the w tnesses had

gi ven weight to a factor which should not have entered
into their consideration at all. The board interprets
this admttedly sonmewhat eni gmatic observation
differently; it understands the opposition division to
be alluding to the asymetry consideration referred to
in decision T 472/92 (QJ EPO 1998, 161), ie the fact
that - as is typical when prior public use is alleged -
the witness evidence lay within the power and know edge
of the opponent, so that it was reasonable to set a

hi gh standard in requiring an adequately detail ed

i ndi cation of facts, evidence and argunents presented
in support of the opposition ground of |ack of
inventive step, so as to enable the proprietor to
prepare a response and to enabl e the opposition
division to assess the relevance of the w tness
testinmony of fered.

these reasons it 1s decided that:

The deci sion under appeal is set aside.
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2. The case is remtted to the opposition division for
further prosecution.

The Regi strar: The Chai r man:

D. Sauter R G O Connell

2757.D



