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Summary of Facts and Subm ssi ons

The appel | ant (opponent) | odged an appeal, received on
2 July 2001, against the decision of the opposition

di vi sion, dispatched on 4 May 2001, rejecting the
opposi tion agai nst the European patent No. 0 477 878
(application nunber 91116269.1). The appeal fee was
paid on 2 July 2001. The statenent setting out the
grounds of appeal was received on 3 Septenber 2001.

. The opposition had been filed against the patent as a
whol e and was based on the ground pursuant to
Article 100(a) EPC that the subject-matter of the
patent was not patentable within the terns of
Articles 52(1), 54 and 56 EPC.

In the decision under appeal, the opposition division

hel d that the grounds for opposition did not prejudice
t he mai ntenance of the patent unanended, having regard
to, inter alia, the foll ow ng docunent:

(E2) US-A-4 569 350.

L1l In response to the summons to oral proceedings, the
respondent (patent proprietor) announced, by a letter
dated 13 October 2004, that it would not attend the
oral proceedings. The oral proceedings were held on

9 Novenber 2004.

| V. The appel | ant requested that the decision under appeal
be set aside and the patent be revoked.

The respondent requested that the appeal be dism ssed.

2786.D
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V. The wording of claim1l of the patent as granted reads
as foll ows:
"A system for detecting the occurrence of a pacemaker
nmedi ated tachycardia, PMI, in a patient having an
i npl ant abl e pacenmaker (10; 160), said system conpri sing:
first detection neans (12, 18; 166, 170, 174, 176, 180)
wi thin said inplantabl e pacenaker for detecting a
prescri bed sequence of cardiac cycles, each cardiac
cycle of said prescribed sequence conprising a P-wave
followed by a V-pulse at a rate faster than a reference
rate, the time interval between said P-wave and said V-
pul se of each cardiac cycle conprising a P-V del ay;
means (12; 170) for nmonentarily changing said P-V del ay
in at |east one selected cardiac cycle; and
second detection neans (12, 30; 170, 174, 176, 178, 180,
182) for detecting if a V-P interval associated with
sai d selected cardiac cycle remains substantially
unchanged froma V-P interval associated with at | east
one cardiac cycle imredi ately precedi ng said sel ected
cardiac cycle, said V-P interval conprising the tine
interval between a V-pulse and a P-wave within a
cardi ac cycl e;
a substantially unchanged V-P interval within said
changed cardi ac cycle providing an indication that said
prescri bed sequence of cardiac cycles conprises a PM."

Reasons for the Deci sion

1. The appeal is adm ssible.

2. As announced in witing, the duly summobned respondent
did not attend the oral proceedings. Pursuant to

2786.D
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Rule 71(2) EPC, the oral proceedings on 9 Novenber 2004
were held in its absence.

3. According to the appellant, the maintenance of the
pat ent unanmended was prejudi ced by the ground for
opposition pursuant to Article 100(a) EPC that the
subject-matter of claim1 of the patent as granted was
not patentable within the terns of Articles 52(1) and
56 EPC, having regard, inter alia, to docunent E2 taken
al one. The respondent objected to this view

4. Docunent E2 discloses a systemfor detecting the
occurrence of a pacenmaker nedi ated tachycardia (PMI) in
a patient having an inpl antabl e pacemaker (colum 1,
lines 6 to 12). The system conprises the follow ng

f eat ur es:

- first detection nmeans for detecting a prescribed
sequence of cardiac cycles, each cardiac cycle
conprising a P-wave followed by a V-pulse at a
rate faster than a reference rate, the tine
i nterval between a P-wave and a V-pul se of a
cardiac cycle representing the P-V delay (colum 2,
line 59 to colum 3, line 13; Figures 5 and 6;
claim1l);

- means for nmonentarily increasing the P-V delay by
a predeterm ned anmount in at | east one sel ected
cardiac cycle (colum 3, line 13 to 18; claim1l);
and

- second detection neans for detecting if the P-P
interval associated with the sel ected cardiac
cycle increases by the sane anbunt with regard to

2786.D
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the P-P interval inmmediately preceding the
sel ected cardiac cycle, this providing an

i ndi cation that PMI has occurred (colum 3,
lines 19 to 23; claim1l).

Therefore, the subject-matter of claim1l of the patent
as granted differs fromthe system according to
docunent E2 by the provision of second detection nmeans
"for detecting if a V-P interval associated with said
sel ected cardi ac cycle remains substantially unchanged
froma V-P interval associated with at |east one
cardiac cycle imedi ately precedi ng said sel ected
cardiac cycle, said V-P interval conprising the tine
interval between a V-pulse and a P-wave within a
cardi ac cycle; a substantially unchanged V-P interval
wi thin said changed cardi ac cycle providing an

i ndication that said prescribed sequence of cardiac
cycles conprises a PM."

Both the patent in suit and docunment E2 concern systens
for detecting the occurrence of PMI if certain
conditions are net. The condition specified in claiml
consists in detecting whether the V-P interval renmains
unchanged when the preceding P-V delay is changed,
rather than in detecting whether the corresponding P-P
interval increases by the sane anmobunt as the P-V del ay,
as suggested by document E2. Thus, the essenti al
question to be considered is whether the skilled person
woul d regard the condition proposed by docunent E2 as
an obvious alternative to the clained one, as stressed
by the appellant.

At first, it is noted that the clained definitions of
the P-V and V-P intervals are usual in the technica
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field of pacemakers. As regards the P-P interval, it is
generally known in the field that it is the sumof the
P-V and V-P intervals.

Moreover, the skilled person is aware that, during PM,
the V-P interval is substantially constant since it is
| argely determ ned by "retrograde conduction", i.e. by
a condition where the depolarization of the ventricles
propagat es backwards into the atria, causing the atria
to depol arize prematurely. On the other hand, in a
rapi d sinus tachycardia, the V-P interval varies from
cycle to cycle by a noticeable anpbunt (patent in suit,
colum 6, lines 50 to 55). In view of the definition of
the P-Pinterval, it is inmplicit that if the P-V delay
is changed by a predeterm ned anount & and the P-P
interval varies by the sane anount &, the V-P interva
remai ns unchanged. Thus, it is evident to the skilled
person that the condition set out in E2 also detects
the stability of the V-P interval

The respondent objected (letter of 25 January 2002,
page 5; letter of 18 July 1997, pages 2 and 3) that the
system accordi ng to docunent E2 suffered fromthe
drawbacks of |ack of accuracy and reliability "because
of the potential of jitter in the signals detected".
Thus, in its view, there was no evidence that a person
skilled in the art would consider the disclosure of E2
to be equivalent to the clained subject-matter.

These findings are by no nmeans concl usive. |ndeed, an
interpretation of the clainmed feature concerning the
second detection nmeans in the light of the description
(colum 6, lines 44 to 50) involves a direct or an

i ndirect neasure of the V-P interval, an exanple of the
| atter being provided by the enbodinment relating to the



2786.D

- 6 - T 0856/ 01

met hod shown in Figure 8 and described in colum 22,
lines 4 to 36, where the difference between the V-V
interval and the P-P interval is determned. In any
case, both the direct and the indirect neasurenents of
the V-P interval necessarily inply that the P-waves are
sensed. Therefore, since the system of the present
invention is supposed to provide an accurate detection
of PMI (patent in suit, colum 28, lines 28 to 31), the
jitter of the P-waves cannot justify an objection of

| ack of accuracy and reliability with regard to the
system of docunent E2.

More generally, the respondent did not deny the fact
that the various cardiac signals were related, this
being "the nature of electrophysiology”. In its view,
however, this fact did not nmean that there could be no
inventive step in the "selection of one conbination of
cardi ac signals over another".

This argunment is not relevant in view of the fact that
the clained feature concerning the second detection
means cannot be regarded as representing the sel ection
of a particularly advantageous interval. Indeed, as

al ready stated, the claimdoes not specify that the V-P
interval should be directly detected. The second
detection neans is rather defined in ternms of the
condition to be verified, namely the stability of the
V-P interval permtting to determ ne the occurrence of
PMT.

In conclusion, the Board finds that the clained system
represents an obvious alternative to the one according
to docunent E2. Hence, the ground for opposition
pursuant to Article 100(a) EPC in connection with
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Articles 52(1) and 56 EPC prejudices the maintenance of

t he patent unanended.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
R Schumacher M Rognon
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