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Summary of Facts and Subm ssi ons
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By interlocutory decision dated 17 May 2001, the

opposi tion division decided to maintain the European
patent in anmended formwith clains 1 to 5 in the
version filed as first auxiliary request on 16 February
2001 and renunbered as second auxiliary request.

The state of the art considered by the first instance
was represented, in particular, by the follow ng
docunent s:

D1: "evaluation”, No. 120, March 1992, pages 1 to 16.

D2: "Wel med P3000 Infusion Syringe Punp - Operating
Manual ", March 1990, pages 1 to 41 (Transl ation
into English of the original Dutch docunent), and

D5: EP-A-0 371 507 (parent of Dl12: US-A-5 078 682).

The appel | ant (patentee) | odged an appeal against this
decision on 17 July 2001. Its statenent of grounds was
filed on 20 Septenber 2001.

Oral proceedings were held on 27 January 2004, at the
end of which the requests of the parties were as
fol | ows:

The appel | ant requested that the decision under appeal
be set aside and that the patent be maintained in
amended formon the basis of clains 1 to 6 submtted
with the grounds of appeal on 14 Septenber 2001 (rmain
request) or on the basis of one of the four auxiliary
requests submtted with letter dated 18 Decenber 2003.
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As a fall-back position, it requested that the patent
be maintained in the formstipul ated by the decision
under appeal .

The respondents requested that the appeal be di sm ssed.

Clains 1 according to the different requests read as
follows (identifying letters (a) to (d) introduced by
the Board for ease of reference):

Mai n request:

"A syringe punp (8)for punping fluid froma syringe
(12), the punp conpri sing:

(a) neans (36) for detecting the pressure in the
syringe substantially continuously; and

(b) neans (27, 28) for displaying the pressure in the
syringe substantially continuously such that the
pressure in the syringe can be nonitored during
punpi ng, characterised in that it further

conpri ses:

(c) neans (35) for selecting an acceptabl e pressure
range in the syringe; and

(d) neans (27a, 27b, 27c) for substantially
continuously displaying the selected acceptabl e

pressure range."

First auxiliary request: the features (a) to (c) of the
mai n request and the follow ng feature:
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"(d) neans (27a, 27b, 27c) for displaying the selected
accept abl e pressure range, adapted to digitally display
information as to whether the substantially
continuously displayed pressure in the syringe renains
in the pre-selected range, thereby to allow the user to
nmoni t or the devel opnent of occlusions and take renedial
action well before an occl usion becones a problem"”

Second auxiliary request: as above, but with the
foll owi ng replacenent feature (d):

"(d) neans (27a, 27b, 27c) for displaying the selected
acceptabl e pressure range, adapted to digitally display
information as to whether the substantially
continuously displayed pressure in the syringe is
approaching a pre-set occlusion pressure and renai ns
within the pre-selected range, thereby to allow the
user to nonitor the devel opnent of occlusions and take
remedi al action well before an occlusion beconmes a
probl em "

Third auxiliary request: as above, but with the
foll owi ng replacenent feature (d):

"(d) neans (27a, 27b, 27c) for displaying the selected
accept abl e pressure range,

wherein said neans (27, 28) for displaying the pressure
in the syringe substantially continuously and said
nmeans (27a, 27b, 27c) for displaying the selected
acceptabl e pressure range constitute a digital display
providing information as to whether the substantially
continuously displayed pressure in the syringe is
approaching a pre-set occlusion pressure and renains
within the pre-selected range and what the actual
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pressure in the syringe is, thereby to allow the user
to take renedial action well before an occl usion

beconmes a problem™

Fourth auxiliary request: as above, but with the
foll owi ng replacenent feature (d):

"(d) neans (27a, 27b, 27c) for displaying the selected
accept abl e pressure range,

wherein said neans (27, 28) for displaying the pressure
in the syringe substantially continuously and said
means (27a, 27b, 27c) for displaying the selected
accept abl e pressure range constitute a continuous
pressure nonitoring and di splay device providing
information as to whether the substantially
continuously displayed pressure in the syringe is
approaching a pre-set occlusion pressure and renains
within the pre-selected range and what the actual
pressure in the syringe is, thereby to allow the user
to nonitor the devel opnment of occlusions and take
remedi al action well before an occlusion beconmes a
probl em "

The parties submtted the foll ow ng argunents.

(i) The appell ant

In claim1 according to the main request the
expression "substantially continuously displaying"
associated with the sel ected acceptabl e pressure
range was fairly supported by the application as
filed since the invention, generally, referred to
a continuous pressure nonitoring and displ ay

devi ce. Therefore, it included neans for
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di spl aying the detected pressure as well as the
sel ected pressure range. Mreover, the expression
was introduced for the sake of coherency with the
precharacterising portion of claiml.

There was no proof that docunment D2 as instruction
manual had been available to the public and that
it not nerely constituted an internal docunent of
t he punp manufacturer. Further, D2 suggested the
exi stence of different instruction manuals and
possi bly different correspondi ng versions of the
syringe punp Wl med P3000.

I n docunent D1 the seven-bar pressure display was
designed to display only the upper |evel of the
al arm pressure and not to display an acceptabl e
pressure range including a | ower pressure |evel.
Even if in the described enbodi nent of the patent
in suit the lower |evel of the pressure range was
not actually used for the detection of occlusions,
it could be used for other applications of the
punp. Therefore, the subject-matter of claim1l
according to any request was novel and al so

i nvol ved an inventive step with respect to DI.

The various auxiliary requests were filed to
specify nore precisely the operation of the device
and to distinguish it better fromthe state of the
art. Although the features added to claim1l were
taken fromdifferent parts of the description,
they all referred to the sane enbodi nent and,

t herefore, were allowable.

0782.D
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(ii) The respondents

Having regard to the sel ected pressure range, the
expression "substantially continuously displaying"
added to claim1 according to the main request was
nei ther clear nor supported by the application as
filed. Therefore, claiml had to be refused

al ready on formal grounds.

Docunent D2 shoul d be considered as prior art and
admtted to the proceedings, since this operating
manual contained information identical to that

di sclosed in D1 and referred to the sane "Wl ned
P3000" syringe punp. In view of the proximty of
the dates of D1 and D2 the possibility of several
versions of the syringe punp functioning
differently had to be excl uded.

The subject-matter of claim1 according to the
first auxiliary request was not new nor did it
inmply any inventive step with respect to docunent
D1, which disclosed neans for simnultaneously and
continuously displaying the actual pressure in a
syringe and a sel ected pressure range conpri sed
bet ween one and seven bars, i.e. between 0 and an
occl usion pressure. The remai ning functional
features at the end of claim1l constituted an
arbitrary aggregation of information drawn-up from
different parts of the description. Their

conbi nation, therefore, was not supported by the
application as filed. Further, all these features
were known fromDl and thus failed to add anyt hi ng
new to the subject-matter of claiml.
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The other auxiliary requests, which differed from
the first auxiliary request by further details
concerning the use of the device, all known from

docunent D1, were al so not acceptable, either.

Reasons for the Deci sion

1

2.1

0782.D

The appeal is adm ssible.

Formal aspects

Mai n request.

Wth respect to the version as granted, feature (d) was
anmended by replacing the word "indicating" by the
expression "substantially continuously displaying".
This feature relates to three liquid crystal display
(LCD) segnents 27a to 27c (cf. figures 1 and 7) for

di spl aying on the display 27 an acceptabl e pressure
range according to the values pre-sel ected manual ly by
t he user by nmeans of switch 35. The display al so
includes a digital pointer 28 in the formof other LCD
segnents 28a to 28)j, which inforns the user with the
actual (detected) pressure in the syringe (cf.
application as filed, page 7, lines 19 to 26).

Even if neglecting the fact that the above expression
was in the application as filed originally mentioned
only in claim1l and there associated with the pressure
in the syringe, i.e. the pressure detected and

di spl ayed by the digital pointers 28a to 28j, such an
indefinite termas "substantially" confers to the
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characterising portion as a whole an unacceptabl e | ack
of clarity. As a consequence, claim1l according to the
mai n request is not allowable under Article 84 EPC

Auxi liary requests

Al though claim 1 according to the various auxiliary
requests differs fromthe granted version by adding to
the last feature (d) a conbination of functional
features which are taken up fromdifferent passages of
the application as filed, all these features are
associated with the use of the same enbodi nent. For
this reason, the features added to claim1l are fairly
supported and do not extend the clained subject-matter
beyond the content of the application as filed, in
accordance with Article 123(2) EPC.

However, the very last feature of claiml relating to
"a renedi al action to be taken before an occl usion
becones a problent has manifestly no relationship with
the device itself but with the intention of the user.
Therefore, this feature is not to be considered when
conparing the subject-matter of claiml1l with the state
of the art.

Cl osest prior art

Docunment DI which discloses all features of the
precharacterising portion of claiml in suit, is an
official report by a departnent of the British National
Heal th Service NHS. These reports are "on nedi cal

equi pnrent available to the NHS', see D, page 15,

"About Evaluation". This neans that the equi pment
reported upon has been available to the public for sone
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time before the publication date of the respective
report. There has al so existed a users manual of which
spare copi es have been avail able free of charge, see
D, page 3 ("Product Support").

Docunent D2, according to its title page, is the Dutch
version of a users manual of a "Wl nmed P3000 I nfusion
Syringe Punp”, which is the type reported upon by D .
D2 (English translation), see page 2, last line, reads
"WELMED Li mted, 11/1989 Version March 1990". This
nmeans that the Dutch version of March 1990 corresponds
to an original handbook issued by the British conpany
WELMED Ltd. in Novenmber 1989. D2, on page 3, states:
"Please read this Operating Manual carefully before
using the Wel med P300 infusion syringe punp for the
first tinme and keep it for reference". Mreover, D on
page 14, point 1., states that the supply schedul e of
t he P3000 i nfusion syringe punp includes an Operating
Manual .

Whenever the docunents D1 and D2 refer to the sanme
detail of the punp Wel med 3000 no contradictions can be
found in the respective informations: sane general
overview of the punp (conpare the photograph in D1,
page 2 and Figure 1 in D2); seven-bar pressure display
(D1, page 6, right colum and illustrated on Figure 1
of D2 by reference 23); detection and display of
excessi ve punping (occlusion) pressure (OCC); punp
designed for use with syringes of the sanme capacity
range, between 10 ml and 60 m (conpare D1, page 2,

| eft columm and D2, page 4, bottonm). Therefore, the
Board is satisfied that both docunents refer to the
sanme version of the syringe punp which was nmarketed
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before the priority date together with D2 as the users

manual .

Further, according to D1 (cf. page 3 "user eval uation”
page 10 "Acknow edgenents"; page 12 "user

eval uations"), the punp was tested and eval uated during
several weeks in particular at the Royal United
Hospital. It was, therefore, available to the public
and there is no reason to consider that its Operating
Manual D2 woul d not have been avail able therewith. For
all these reasons the Board admitted docunent D2 into
t he proceedi ngs, which formtogether with docunent D1
the sane prior art related to Wl nmed P3000 syri nge,
whi ch was al so publicly avail abl e.

Novel ty

I n docunent D1 (cf. page 6 "occlusion alarmresponse"),
the user can set an alarmpressure to any level within
t he seven-bar display, illustrated on Figure 1 of D2 by
reference 23. Thus, according to the required syringe
capacity (cf. D1, tables on pages 5 to 7), the user can
set the alarmlevel |low (one or two bars) or high (six
bars). But whatever the pre-selected level is, which
corresponds to the maxi mnum acceptabl e pressure giving
rise to the devel opnment of occlusions in the infusion
line, the systemconstantly nonitors the punping
pressure and simultaneously displays both the neasured
pressure and the alarm pressure | evel (flashing bar)
(cf. D2, page 4, fifth paragraph and page 22, point 1).
In use like during operational and alarmtest, the user
can observe the punp pressure rising until it reaches
the selected alarmlevel (cf. D2, page 16, point 7).
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G ven that the pressure bars are nunbered 0 to 6, O
being the lowest | evel and normally not selected (cf.
D1, page 6), the Wel nmed P3000 device allows for

sel ecting and di splaying the upper acceptabl e pressure,
however not a |lower pressure |limt or a pressure range

wi thin the neaning of the present patent.

It results therefromthat the subject-matter of claiml
according to any auxiliary request differs fromthe
punp Wel med 3000 as descri bed by docunments D1 and D2 by
means for selecting and di spl aying an acceptabl e
pressure range (features (c) and (d)). Therefore, the
subject-matter of claim1 is novel under Article 54
EPC.

| nventive step (first auxiliary request)

Al t hough D1 does not disclose the selection of a
pressure range, the device allows for nonitoring the
pressure rising in the syringe up to a selected
adj ust abl e occl usion pressure alarmlevel (cf. D1,
first paragraph).

Therefore, the sane problemas in the present patent is
addressed, requiring the user to be able to nonitor the
devel opnment of occlusions in the infusion line or
inside the syringe and ensure that the pressure inside
the syringe remains within the pre-selected range (cf.
patent, colum 1, lines 56 to 57 and colum 2, lines 10
to 11). Since, however, the prevention of occl usions
only requires nmonitoring of the increasing pressure and
since further no other application was contenplated in
the present patent, the know edge of the lower limt of
the pressure range plays no role in the said
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prevention. Consequently, the sinultaneous observation
on the display of the syringe punp Wl ned 3000 of the
actual pressure and of the occlusion pressure reflected
by the selected bar is sufficient to informthe user of
a possi bl e hazardous situation i.e. to solve the
probl em addressed in the present patent. Furthernore,
since the device is also mcroprocessor-controlled (cf.
D1, page 3, right colum) it appears close at hand for
a skilled person to select also a | ower alarm pressure
| evel, if necessary. Failing that, the | owest bar,
nunbered 0, still represents a | ower reference |evel.

Docunent D5 (parent of D12) discloses a punping device
for continuously nonitoring the pressure of a
transfusion liquid during the transfusion treatnent, so
as to recogni ze at a glance on a display unit the
deviation of the detected, digitized pressure (Px) from
both the normal pressure (Pn) set as | ower pressure

| evel, and the alarm pressure (Pa), set as upper
pressure |evel. This range is pre-selected before use
by means of a setting device 114 (cf. Figure 2 and
colum 5, lines 27 to 31). During the transfusion, the
di spl ay shows the position of the actual pressure
within the range, for exanple in the formof a bar
graph (cf. Figure 3b; colum 4, line 55 to colum 5,
line 2). Therefore, a suggestion of nonitoring the
pressure rising within a pressure range was given by
docunent D5. As a consequence, neans for selecting and
for displaying an acceptabl e pressure range accordi ng
to feature (c) and the first part of feature (d) of
claiml1, were also clearly suggested by docunment D5.
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The remaining features of claim1 do not contain any
addi tional technical function of the device itself.

Rat her they are directed to the use of the device and
so generally drafted, that they are al so disclosed by
the previously cited prior art docunments. Thus, "means
for digitally displaying information” is known from D1
which refers to mcroprocessor-controlled syringe punp
using LCD di spl ay neans. Mreover, as long as a
pressure alarm has not been triggered, the actual
pressure is displayed and nonitored continuously to
provide the user with information as to whether the
pressure remai ns bel ow the occl usion pressure (D1) or
"W thin the presel ected range"” (D5). Further, as

al ready nmentioned before, the syringe punp of D1 allows
the user "to nonitor the devel opnent of occl usions”.

It results therefromthat the remaining features (d)
fail to add anything new or even inventive, to the
subject-matter of claim1 according to the first
auxiliary request. Therefore, the provisions of
Article 56 EPC are not net.

| nventive step (other auxiliary requests)

The second auxiliary request differs fromthe first
auxiliary request by the provision in feature (d) of
claim1 that the (detected) displayed pressure "is
approaching a pre-set occlusion pressure”. As already
considered in point 5.1 above, this feature is clearly
di scl osed in docunent DL.

The third auxiliary request differs fromthe second
auxiliary request in that the display "constitutes a
digital display" and provides information as to "what
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the actual pressure in the syringe is". These two
additional features are also known from docunment D1 as
denonstrated above in points 5.3 and 4, respectively.
Mor eover, the second feature is already contained, with
ot her words, in the precharacterising portion of

claim 1.

The fourth auxiliary request differs fromthe third
auxiliary request in that the pressure displaying neans
"constitute a continuous pressure nonitoring”. Again,
this feature is well known from docunent D1 (point 4
above).

As a result, none of the auxiliary requests can be

accepted for lack of any inventive contribution to the
state of the art within the nmeaning of Article 56 EPC

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

V. Conmar e W D. Wi ld
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