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Summary of Facts and Subm ssi ons

1225.D

Eur opean patent application No. 95 939 411.5, based on
| nt ernati onal application PCT/JP95/02532, filed on

11 Decenber 1995, claimng a JP priority of 9 Decenber
1994 (6/331865) and published under nunmber WO 96/ 17890,
was refused by a decision of the exam ning division

whi ch was announced orally on 11 Cctober 2000 and
issued in witing on 14 Decenber 2000.

The deci sion was based on a main request (Clainms 1
to 16) and an auxiliary request (Clains 1 to 11).

(i) daim1l1 of the main request read as foll ows:

"A rubber conposition of | ow conpression set
conprising 100 parts by weight of a rubber m xture
and 0.1 to 15 parts by wei ght of a peroxide cross-
I i nki ng agent adm xed therewi th, the rubber

m xture conprising 5 to 55 wt.% of a peroxide-
crosslinkabl e fluororubber containing vinylidene
fluoride copolynerized therein in a proportion of
45 to 88 nole % and havi ng a nunber average

nmol ecul ar wei ght of 20,000 to 200,000 and 95 to
45 wt . % of an acrylic rubber containing 0.1 to
1.5 wt. % of a bifunctional nononer having two
doubl e bonds of different reactivity one of them
rendering the acrylic rubber peroxide-cocross-
linkable with the fluororubber and the other
effecting the copolynerization with an acrylic
ester.”

Clainms 2 to 15 were dependent clains directed to
el aborations of the rubber conposition of Caima1.
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Claim 16 was directed to a noul ded rubber product
obt ai ned by crosslinking a conposition of any one
of Clainms 1 to 15 with a peroxide.

Clainms 1 and 2 of the auxiliary request read as
fol |l ows:

"1. A rubber conposition of |ow conpression set
conprising 100 parts by weight of a rubber m xture
and 0.1 to 15 parts by wei ght of a peroxide cross-
I i nki ng agent adm xed therewi th, the rubber

m xture conprising 10 to 30 w. % of a peroxide-
crosslinkabl e fluororubber containing vinylidene
fluoride copolynerized therein in a proportion of
45 to 75 nole % and havi ng a nunber average

nmol ecul ar wei ght of 20,000 to 200,000 and 90 to
70 wt. % of an acrylic rubber containing 0.1 to
1.5 wt. % of a bifunctional nononer having two
doubl e bonds of different reactivity one of them
rendering the acrylic rubber peroxide-cocross-

[ inkable with the fluororubber and the other
effecting the copolynerization with an acrylic
ester.

2. A rubber conmposition of |ow conpression set
conprising 100 parts by weight of a rubber m xture
and 0.1 to 15 parts by wei ght of a peroxide cross-
I i nki ng agent adm xed therewi th, the rubber

m xture conprising 10 to 50 w. % of a peroxide-
crosslinkabl e fluororubber containing vinylidene
fluoride copolynerized therein in a proportion of
80 to 88 nmol e % and havi ng a nunber average

nol ecul ar wei ght of 20,000 to 200,000 and 90 to
50 wt. % of an acrylic rubber containing 0.1 to
1.5 wt. % of a bifunctional nononer having two
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doubl e bonds of different reactivity one of them
rendering the acrylic rubber peroxide-cocross-
linkable with the fluororubber and the other
effecting the copolynerization with an acrylic
ester.”

Claims 3 to 10 were dependent clainms directed to
el aborations of the rubber conposition of Clainms 1
and/ or 2.

Claim 11l was directed to a noul ded rubber product
obt ai ned by crosslinking a conposition of any one
of Clainms 1 to 10 with a peroxide.

The decision refused the main request on the ground
that the subject-matter of Clains 1 to 3 and 16 was
anti ci pated by docunent:

D1: EP- A-0 557 840 and/ or

D2: EP-A-0 598 132.

The auxiliary request was refused because Clains 1
and 2 of this set of clains did not neet the
requi rement of unity of invention (Article 82 EPC)

On 12 February 2001, a notice of appeal against the
above decision was filed by the applicant (hereinafter
referred to as the appellant) w th sinmnultaneous paynent
of the prescribed fee.

In the statenment of grounds of appeal, filed on

20 April 2001, the appellant submtted amended Clains 1
to 9 which were argued to be novel over both D1 and D2
since the conbination of paraneters required in Caiml
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was neither disclosed in nor derivable from Dl and D2.
As regards inventive step, the rubber conpositions
conprising a specific acrylic rubber in proportion of
45 wt. % or nore exhi bited good nechanical strength and
heat resistance although the acrylic rubber was the
predom nant vol une conponent in the clained

conposi tion.

In a comuni cation dated 7 February 2003 acconpanyi ng a
sumrmons to oral proceedings, the board rai sed objection
agai nst sonme of the amended clains filed on 20 Apri
2001 under Articles 123(2) and 84 EPC, respectively.
The issue of inventive step was introduced into the
proceedi ngs based on G 10/93 (QJ EPO 1995, 172), and

t he question was rai sed whether the subject-matter of
Claim1l1, if allowable, was inventive in view of D2, in
particul ar Exanple 2 of D2.

In a letter filed on 17 March 2003, the appell ant
submtted a further amended set of Clains 1 to 9 which
al l egedly overcane the various objections raised by the
board, and provided argunments as to the inventive step
of the claimed subject-matter.

Oral proceedings were held on 17 April 2003, in the
course of which the discussion focussed on the question
whet her the clainms filed on 17 March 2003 net the
requirenents of Articles 123(2), 84 and 56 EPC. In view
of this discussion, the appellant filed a set of

Claims 1 to 9 (main request) and a set of Clainms 1 to 9
(auxiliary request 1).

(i) The main request read as foll ows:

"1. A rubber conposition of |ow conpression set
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conprising 100 parts by weight of a rubber

m xture, 0.1 to 15 parts by weight of a peroxide
crosslinking agent and 0.1 to 10 parts by weight
of an auxiliary crosslinking agent adm xed
therewith, the rubber m xture conprising 5to

55 wt. % of an i odi ne-containing peroxide-
crosslinkabl e fluororubber containing vinylidene
fluoride copolynerized therein in a proportion of
45 to 75 nmol e % and havi ng a nunber average

nol ecul ar wei ght of 20,000 to 200,000 and 95 to
45 wt . % of an acrylic rubber containing 0.1 to
1.5 wt. % of a bifunctional nonomer selected from
allyl acrylate and allyl nethacrylate

copol yneri zed therein and being prepared froma
conbi nation consisting of said bifunctional
nmononer and a (meth)acrylic ester nononer having
the fornmula CH,=C(R') COOR? wherein R is hydrogen or
methyl and R is al kyl or al koxy-substituted al kyl
having 1 to 8 carbon atons."

2. A rubber conposition as defined in claiml
wherein the fluororubber is a copolyner which is
conprising 45 to 75 nole % of vinylidene fluoride
units, 0 to 55 nole % of tetrafluoroethylene units
and 10 to 40 nole % of hexafl uoropropyl ene units.

3. A rubber conposition as defined in claiml or 2
wherein the proportion of copolynerized vinylidene
fluoride in the fluororubber is 55 to 65 nole %

4. A rubber conposition as defined in any one of
claims 1 to 3 wherein the fluororubber has a
nunber average nol ecul ar wei ght of 20,000

to 70, 000.
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5. A rubber conposition as defined in claim3 or 4
wherein the fluororubber is obtained by

pol ynerizing 55 to 65 nole % of vinylidene
fluoride units, 15 to 25 nmole % of tetrafl uoro-
ethylene units and 15 to 25 nole % of hexafl uoro-
propyl ene units.

6. A rubber conposition as defined in any one of
claims 1 to 5 wherein the acrylic rubber is a
copol ynmer conprising 99.9 to 98.5 wt. % of C,,-

al kyl (meth)acrylate units and 0.1 to 1.5 wt. % of
bi functi onal nonomer units.

7. A rubber conposition as defined in any one of
clains 1 to 6 wherein the acrylic rubber contains
copol ynmeri zed ethyl acrylate in a proportion of at
| east 40 wt. %

8. A rubber conmposition as defined in any one of
claims 1 to 7 which conprises 10 to 30 wt. % of
fl uororubber and 90 to 70 wt. % of acrylic rubber.

9. A nol ded rubber product obtained by cross-
linking a conmposition of any one of clainms 1 to 8
with a peroxide."

The clains of auxiliary request 1 corresponded
with those of the main request with the follow ng
optional feature introduced at the end of C aim1:
"optionally, up to 40 wt.% of the (meth)acrylic
ester nmononer being substituted by an

et hyl enical ly unsaturated nononer selected from
acrylonitrile, styrene, vinyl acetate, ethylene or
vinyl chloride".
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The appel | ant requested that the decision under appeal
be set aside and that a patent be granted on the basis
of the main request or, in the alternative, on the
basis of auxiliary request 1, both filed at the oral

pr oceedi ngs.

Reasons for the Decision

1225.D

The appeal conplies with Articles 106 to 108 EPC and
Rules 1(1) and 64 EPC and is therefore adm ssible.

Amendnent s (mai n request)

Claiml differs fromCaim1l as filed by

(a) the incorporation of 0.1 to 10 parts by weight of

an auxiliary crosslinking agent,

(b) the definition of the peroxide-crosslinkable
fl uororubber as bei ng iodine-contai ning,

(c) the restriction of the upper limt of the
vinylidene fluoride content in that fluororubber
to 75 nole %

(d) the restriction of the polyfunctional nononer
contained in the acrylic rubber to a bifunctional
nononer selected fromallyl acrylate and allyl
nmet hacryl ate, and

(e) the indication that the acrylic rubber is prepared
froma conbination consisting of said bifunctiona
nmononer and a (meth)acrylic ester nononer having
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the formul a CH,=C(R') COOR?* wherein R' i s hydrogen or
met hyl and R is al kyl or al koxy-substituted al kyl
having 1 to 8 carbon atons.

Amendnent (a) is supported by the paragraph bridging
pages 10 and 11 of the application as fil ed.

For anmendnents (b) and (c), support can be found in
Clains 2 and 4 as filed, respectively.

Amendnent (d) is supported by page 8, lines 25 to 26 of
the application as filed where allyl acrylate and allyl
nmet hacryl ate are nentioned as preferred bifunctional
nononer s.

For anmendnent (e), support can be found on page 7,
lines 9 to 16 of the application as filed whereby the
term"consisting of" is clearly supported by Exanples 1
to 6, 9 and 10 of the application as filed where the
acrylic rubbers of the conposition are prepared from an
allyl (meth)acrylate and a (nmeth)acrylic ester of the
above nentioned formnula only.

Dependent Claim2 finds its support in the passage
bri dgi ng pages 6 and 7 of the application as filed
whereby the upper limt of the vinylidene fluoride
content has been anended according to Caim 1.

Dependent Clainms 3 to 8 are supported by Clainms 5 to 8,
10 and 11, respectively, as filed whereby Caimé6
refers to bifunctional nonomer units as now required in
Claim 1. Independent Caim9 is supported by Caim 19
as filed.

Summing up, Cains 1 to 9 neet the requirenments of
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Article 123(2) EPC

3. Unity of invention (main request)

The Board holds that the set of anended cl ainms neets
the requirenments of Article 82 EPC because all clains
are linked by a single general inventive concept, ie
t he rubber conposition as defined in Caiml.

4. Sufficiency and clarity (main request)

No objections under Articles 83 and 84 EPC were raised
by the exam ning division. The board is satisfied that
al so the anended cl ai ns neet the requirenments of
Articles 83 and 84 EPC.

5. Novel ty (main request)

5.1 Docunent D1

5.1.1 According to D1, an inprovenent of the |ow tenperature
flexibility, the amount of filler which could be added
to, and the processability of a fluororubber
conposition can be achi eved by blending from35 to 98
parts by wei ght of a peroxidically vul cani sable
fl uororubber and from2 to 65 parts by weight of an
acrylic rubber where the acrylic rubber is a partially
crosslinked acrylic rubber having gel contents of
bet ween 20 and 29% by wei ght and particle dianeters
(dso values) of from60 to 800 nm According to
colum 3, lines 32 to 35, suitable fluororubbers
contain units of vinylidene fluoride (VDF) and of at
| east one ot her copol ynerisable fluorool efin. Apart
fromthe two tangi bl e fl uororubbers prepared in
Exanples 1 and 8 (78.9 and 69 nole % VDF content,

1225.D Y A
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respectively), the VDF content for the fluororubbers is
not indicated. The reactive sites for peroxidic
crosslinking in the fluororubber may be brom ne and/or

i odi ne substituents or double bonds (colum 3, |ines 43
to 47). Suitable acrylic rubbers are at |east partially
crosslinked rubber-type copol yners consisting of one or
several not |ess than GC;-al kyl acrylates and a

pol yfunctional polyvinyl- or allyl conpound capabl e of
copol yneri zation. Preferred polyvinyl- or allyl
conpounds are - inter alia - allyl acrylate and

net hacrylate, with triallyl cyanurate and triallyl

i socyanurate being particularly preferred (colum 4,
lines 9 to 23). In order to produce the el astoners, ie
t he vul cani zed rubber, fromthe rubber m xtures, the
latter are mxed in a conventional manner wth radical
initiators as well as wth other auxiliaries, such as
co-crosslinking agents (colum 5, lines 12 to 16).
Preferred radical initiators are peroxides (colum 5,
lines 23 to 26). Suitable co-crosslinking agents are in
particul ar conmpounds with several doubl e bonds such as
triallyl cyanurate and triallyl isocyanurate (colum 5,
lines 34 to 40).

It follows fromthe anal ysis above that the subject-
matter of anended Claim1 lies within the nore general
di scl osure of D1. The enphasis in D1 is, however, on a
di fferent spectrum of properties. Thus, in order to
arrive at something falling within the scope of aiml
of the main request one would have to pick and choose,
ie make a "multiple selection” (ie at |east fivefold)
fromthe generic disclosure and a specific exanple

of D1. In particular one would have to select (i) an
appropriate ratio of fluororubber/acrylic rubber, (ii)
an i odi ne-containing fluororubber, (iii) an appropriate
VDF content for the fluororubber, (iv) allyl acrylate
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or allyl methacrylate as the bifunctional nonomer for
the acrylic rubber, and (v) a vul cani zing system
conprising a co-crosslinking agent in the appropriate
anmount .

According to decision T 653/93 (21 Cctober 1996;

par agraph 3.2 of the reasons; not published in the QJ
EPO, in case of "nultiple selection", the question of
novel ty cannot be answered by contenpl ating the ranges
of various paraneters separately. Mreover, one would
have to show that the "conbined sel ection" energes from
the prior art.

In the present case, the skilled person in the art had,
when applying the teaching of D1, no reason to
concentrate on the conbination of the above nmenti oned
parameters (i) to (v). Such a conbined selection is
neither explicitly disclosed in nor derivable from D1.
Thus, Exanple 8, the only disclosure in D1 of a

fl uororubber having the required VDF content, provides
no indication as to the other required features: the

fl uororubber contains bromne cure sites, ie not iodine
cure sites, the amount of the fluororubber in the

m xture is, with 90 wei ght percent, a |ong way outside
the range of 5 to 55 weight percent required in
Claim 1, and the crosslinking nononer used in the
acrylic rubber of Exanple 8 is triallyl cyanurate, ie
not allyl acrylate or allyl nethacryl ate.

It follows fromthe above that the subject-matter of
Claim1 is not disclosed in DI1.

Docunment D2

D2 discloses in Caim1l a crosslinkable conposition
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whi ch conprises an internally crosslinked acrylic

el astomer which is crosslinkable with a peroxide, a

fl uoroel astonmer and a crosslinking agent for at | east
one of the elastoners. The ratio of the acrylic

el astonmer/fl uoroelastomer is 5 to 90/95 to 10 by wei ght
and nore preferably 20 to 50/80 to 50 (page 5, lines 12
to 14). The acrylic el astoner can be prepared by

pol yneri zing (nmeth)acrylic nmonomer, crosslinkable
nmonomer and mul tifunctional nononmer (page 3, lines 51
to 52; Caim?2). Exanples of useful crosslinkable
nononers are vinylsilyl-containing conpounds which are
preferably used in an anpbunt of 0.1 to 10 parts by

wei ght per 100 parts by weight of the conbi ned anmount
of (meth)acrylic nmonomer, crosslinkable nononer and

mul ti functional nononer (page 4, lines 1 to 5).
Exanpl es of useful multifunctional nononers are - inter
alia - allyl (neth)acrylate, ethylene glycol di(neth)-
acrylate and 1, 4-butanedi ol di(nmeth)acrylate, used in
an amount of 0.1 to 10 parts by weight per 100 parts by
wei ght of the conbi ned anount of (meth)acrylic nononer,
crosslinkabl e mononer and mnul tifunctional nononer

(page 4, lines 53 to 58). As regards the fluororubber,
D2 mentions on page 5, lines 6 to 11, VDF-containing

fl uoroel astoners wi th VDF/ hexafl uoropropyl ene and

VDF/ t et raf | uor oet hyl ene/ hexaf | uor opropyl ene el astoners
being preferred. The peroxide is used in an anmount of
0.1 to 10 parts by weight per 100 parts by wei ght of

t he conbi ned anmobunt of acrylic elastonmer and fl uoro-

el astomer (page 5, lines 27 to 29). Wen required, an
auxiliary crosslinking agent, eg triallyl isocyanurate
or triallyl cyanurate, can be used conjointly to

achi eve an inproved crosslinking efficiently and afford
i nproved physical properties (page 5, lines 23 to 26).

Thus, D2 relates |ikewise to m xtures conprising a
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fl uororubber and an acrylic rubber, both defined in
rather broad terns, so that the issue of novelty again
hi nges on the question whether D2 discloses the
specific fluororubber in conbination with the specific
acrylic rubber as required in anmended C aim 1.

D2 lists on page 5, lines 6 to 11 inter alia vinylidene
fluoride-containing fluororubbers, however, w thout
providing further details on these fluororubbers such
as the VDF content, the nunmber average nol ecul ar wei ght
or the presence of iodine in the rubber. As regards the
acrylic rubber, D2 refers only to an acrylic rubber

whi ch can be prepared fromacrylic or nethacrylic
nononer, crosslinkable nononmer and nul tifuncti onal
nmononer exenplified by copol ynerizing the conbi nation
of these nononers by a conmon net hod of pol ynerization.
There is no disclosure, either explicit or inplicit, of
an acrylic rubber being prepared froma conbi nation
consisting of allyl (nmeth)acrylate and a (nmeth)acrylic
ester nononer. In other words, there is no disclosure
of an acrylic rubber where the only nmonomer with nore

t han one double bond is allyl (neth)acrylate.

As regards the specific exanples of D2, Exanple 2 is

t he exanpl e which cones nearest to the clained subject-
matter. But although Exanple 2 has sonme of the features
required in Claim1l of the main request, such as the
wei ght ratio of fluororubber/acrylic rubber, the

per oxi de crosslinking agent and the co-crosslinking
agent, neither the fluororubber nor the acrylic rubber
nmeet the requirenents of Caim1l. The fluororubber used
in Exanple 2 is Dai-el G 801, an iodine-containing two-
conponent copol yner fl uoroel astoner prepared from

vi nyl i dene fluoride and hexaf!l uoropropyl ene (page 6,
lines 17 and 18). But, according to the appellant which
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is also the producer of this conmmercial product, Dai-el
G 801 has a VDF content of 78 nole % which is just
outside of the range required in Claiml of the main
request. The acrylic rubber used in Exanple 2 is
prepared fromethyl acrylate, a vinylsilyl-containing
nmonomner (crosslinkabl e nononer) and 1, 4- but anedi ol

di acrylate (multifunctional nmononer). Thus, the acrylic
rubber is not prepared fromallyl (meth)acrylate but
from ot her bifunctional nononers which are excluded by
the definition of the acrylic rubber in Caim1 of the
mai n request.

Summi ng up, D2 does not disclose the clainmed subject-
matter.

It follows, in view of the above, that Claim1l and, by
the sane token, Clains 2 to 9 are novel over D1 or D2
and neet the requirements of Article 54 EPC.

The application in suit, the technical problem (min
request)

The application in suit is concerned in general terns
wi th rubber conpositions and nore particular with
conpositions which conprise 5 to 55 wt.% of a specific
fl uororubber and 95 to 45 w. % of a specific acrylic
rubber and to products noul ded therefrom These
conpositions are excellent in processability and
capabl e of giving noul dings which are excellent in
conpression set (page 1, lines 4 to 8 of the
application as filed) whereby the values for the
conpression set obtained in Exanples 1 to 6, 9 and 10
range from13.1 to 21.5% (72h at 175°C).

As nentioned on page 2, lines 17 to 28 of the
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application as filed, it was known to blend a

fl uororubber and an acrylic rubber partially cross-
l'inked with a pol yfunctional nonomer, but the prior art
techni ques were effective only for conpositions
conprising a predom nant anmount of fl uororubber. None
of the previously avail abl e conpositions containing

| arger amounts of acrylic rubber was satisfactory in
such properties as conpression set, heat resistance and
processability (page 3, lines 23 to 26). Thus the
present application focuses on rubber conpositions
conprising acrylic rubbers as the predom nant vol une
conponent. As can be seen froma conparison of the
specific gravities of the fluororubbers (1.80 to 1.82)
with those of the acrylic rubbers (1.09 to 1.10), a

wei ght ratio of about 62 wt.% fl uororubber and about

38 wt. % acrylic rubber (1.81/1.095 = 62/38) corresponds
to equal volunmes of both rubbers. In other words, a
proportion of nore than about 38 wt.% acrylic rubber
occupies nore than half of the volunme of the total
rubber conposition.

Rubber conpositions conprising a fluororubber and an
acrylic rubber which are capabl e of giving noul di ngs
whi ch are excellent in physical properties such as
mechani cal strength and conpression set, heat

resi stance and workability are known fromD2 (C aim1;
page 2, lines 33 to 35). Although the ratio of the
acrylic elastomer/fluoroel astonmer is 5-90/95-10 by
weight (Claim9), nost of the exanples in D2 use only
30 wt.% of acrylic rubber in the conposition, so that
the acrylic rubber is not the predom nant vol une
conponent. Only Exanples 2 and 8 use 50 wt.% of acrylic
rubber, ie an anount falling within the range required
in daiml. Since only Exanple 2 uses an iodine-

contai ning fluoroelastoner, this exanple is considered
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by the board as the closest prior art and the
appropriate starting point for the assessnent of
i nventive step.

At first glance, a conparison of the conpression set of
Exanple 2 of D2 (22% after 70 h at 150°C, Table 2) and
Exanple 4 of the application in suit (14.8 %after 72 h
at 175°C, Table 5), enploying also a 50/50 ratio of a
fl uoroel astoner and an acrylic rubber, mght lead to
the conclusion that the prior art provides equally good
conpression set. However, as pointed out by the
appellant it is expected that the conpression set of
22% after 70 h at 150°C obtained in Exanple 2 of D2
translates into a conpression set of 30 to 35% under
the conditions enployed in the application in suit

(72 h at 175°C) which is nmuch higher than the val ue of
14. 8% obt ai ned for the conposition of Exanple 4 in the
application in suit. Thus, the objective technical
probl em may be seen in the provision of rubber
conpositions with a predom nant acrylic rubber portion
having a | ower conpression set than the rubber
conposition of the closest prior art.

The sol ution proposed according to daim1l of the main
request is the conbination of a specific fluororubber
and a specific acrylic rubber. In view of the above
nmenti oned conpari son of the conpression set reported
for Exanple 2 of D2 and Exanple 4 of the application in
suit, the board finds it plausible that the clainmed
nmeasures provide an effective solution to the stated

pr obl em

| nventive step

It remains to be decided if the proposed solution, ie
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the use of a specific fluororubber in conbination with
a specific acrylic rubber, is obvious fromthe prior
art.

In D2 itself, there is no suggestion as to how the
conpression set properties of rubber conpositions
conprising a relatively high proportion of acrylic
rubber m ght be further inproved, let alone a hint to
the specific acrylic rubber nowrequired in Caiml.

Docunent D1 would not give any hint to the solution
proposed by the application in suit, since, as

i ndi cated above, it is not directly concerned with the
rel evant technical problem and in any case does not

di scl ose the specific acrylic rubber.

The board is satisfied that the disclosure of the
remai ni ng docunent nentioned in the supplenentary
Eur opean search report is still nore renote.

In summary, the solution (conbination of a specific

fl uororubber and a specific acrylic rubber) of the
stated problem does not arise in an obvious way from
the cited prior art docunents. Thus, the subject-matter
of Claim1l, and, by the sane token, the subject-matter
of Claims 2 to 9 involves an inventive step within the
meani ng of Article 56 EPC.

It follows, in view of the above, that a patent can be
granted on the basis of the Clains 1 to 9 of the main
request. Consequently, there is no need to consider the
introduction of auxiliary request 1 into the

pr oceedi ngs.
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For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant a patent on the basis of the set of
claims 1 to 9 filed as main request at the oral
proceedi ngs and after any necessary consequenti al
amendnent of the description.

The Registrar: The Chai r man:
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