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Summary of Facts and Subm ssi ons

1242.D

The appel |l ant (opponent) filed an appeal against the
deci sion of the Qpposition Division to maintain anmended
t he European patent No. 0 653 512.

Opposition was filed against the patent as a whole and
based on Article 100(a) EPC (lack of novelty and | ack
of inventive step).

The Opposition Division held that the subject-matter of
the amended claim 1 of the main request of the

respondent was novel and involved an inventive step.

The nost relevant prior art docunents for the present
deci si on are:

Dl1: EP-B-0 187 967

D2: EP-A-0 342 171

D8: EP-B-0 196 045

D9: EP-B-0 273 613

D14: EP-B-0 307 182

D24: US-A-3 617 442

The appel | ant requested that the decision under appeal
be set aside and the patent be revoked.

The respondent (proprietor) requested that the appeal
be rejected.
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The i ndependent claim1 reads as foll ows:

"1. Paper machine clothing made frompartially fused
particles and conprising a reinforcing structure
enbedded wholly within the partially fused particle
structure, the reinforcing structure conprising a
nonwoven fabric.”

The representative of the appellant filed an appeal in
t he nane of the applicant ("Annmelderin"). In a

conmuni cation the Board indicated that the applicant
was not adversely affected by the decision and that

t here appeared to be an error in the notice of appeal.
In a response dated 26 Novenber 2001 the representative
of the appellant indicated that the real intention had
been for the opponent to appeal.

The appel lant argued in witten subm ssions essentially
as follows:

(i) Although mstakenly filed in the nane of the
applicant it is clear fromthe follow ng that the
opponent was the appellant: The representative has
represented the opponent since the start of the
opposi tion proceedi ngs and therefore could not
have represented the proprietor. Al so, the appeal
could not be in the nanme of the proprietor since
the proprietor was not adversely affected by the
appeal and hence not entitled to file an appeal.
There is thus no doubt that the intention of the
representative was to file an appeal on behal f of
t he opponent. This intention nust al so have been
clear to the Board.

(ii) Either of docunents Dl or D2 represent the cl osest
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prior art. Claim1l is distinguished fromthe

di scl osure of these docunents in that the
reinforcing structure is wholly enbedded w thin
the particles and conprises a nonwoven fabric.

Whol |y enbedded neans that the particles are

provi ded on both sides of the paper clothing. It
is however well-known in the paper clothing art to
provi de both sides with the sane surface
properties, cf. docunents D3 to D7. In docunent D8
a single-sided coating was disclosed. |In docunent
D9 the single-sided coating was extended to a
doubl e-si ded coating to enbed the paper nachi ne

cl ot hi ng.

The feature that the reinforcenent is nonwoven is
wel | -known in the art as shown in docunents D10

to D29 wherein nost of the docunments show an
enbedded matri x. Therefore, this feature cannot be
considered to be the basis of an inventive step as
set out in the decision of the Opposition

Di vi si on.

The respondent argued in witten subm ssions

essentially as foll ows:

(i)

(i)

The respondent accepts the decision of the Board
regarding the adm ssibility of the appeal.

The paper clothing known from Docunents D1 and D2
only has fused particles on one side of the
fabric. The step of providing the particles al so
on the other side is not practical as it would
nmean exposing the clothing twice to heat as each
| ayer is sintered. The first |layer would thus be
sintered tw ce which would reduce its
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permeability.

There is a danger of delam nation in the clothing
known from docunment D1 due to poor adhesion of the
sintered |l ayer to the base fabric. This problemis
solved in the invention by a reinforcenent
structure wholly enbedded in the fused particle
structure. The enbodi ments of the reinforcenent
structure all have porosity or void space which
allows the clothing to forma unified structure
and not sinply two |ayers separated by a
reinforcing structure. The coating on both sides
al so achieves a rivetting effect through the
reinforcing structure. This was not obvious from
the prior art.

The fact that enbedded reinforcenents are known
does not nmean that it would be obvious to coat
both sides of a structure with sintered materi al
as there are practical difficulties in effecting
this.

VIIl. In a conmunication acconpanying an invitation to oral
proceedi ngs the Board set out their provisional opinion
that the subject-matter of claim1 did not involve an
i nventive step. The respondent subsequently w thdrew

his request for oral proceedi ngs and made no further
subm ssi on

Reasons for the Decision

1. Adm ssibility of the appeal

The response dated 26 Novenber 2001 of the appellant is

1242.D Y A
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considered by the Board to be a request for renedy
under Rule 65(2) EPC.

The Board notes (i) that there was no applicant but a
proprietor party to the proceedings, (ii) that only the
opponent was adversely affected and hence entitled to
file an appeal, (iii) that the representative filing

t he appeal was the representative of the opponent in

t he opposition proceedings of first instance, and (ivV)
that the file references of the representative are
(wth the exception of two letters) identical on the
Notice of Appeal and as used in the opposition
proceedings. It is therefore self-evident fromthe
notice of appeal itself that a m stake had been nade
and that only the offered substitution of the
opponent's nane coul d establish the correct and

i nt ended appel |l ant (see Case Law, 4th Edition, 2001,
point VII.D.7.4.1(a) and the cases nentioned therein).
On this basis the Board all ows the change of name of

t he appel l ant and considers that the appeal is

adm ssible in the nane of the opponent.

| nventive step

Cl osest prior art

The cl osest prior art is represented by docunment D1 or
D2 which each discloses a paper machi ne cl ot hi ng made
frompartially fused particles and conprising a
reinforcing structure.

Problemto be sol ved

According to the patent the clainmed fabrics can be nade
nore qui ckly and hence cheaply than those of docunent
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D2, see colum 1 lines 43 to 47 of the patent. The
problemto be solved therefore m ght be seen to be in
t he provision of a paper clothing material that may be
manuf act ured nore qui ckly. The Board however, cannot
see how the features of claim1 contribute to sol ving
this problem The Board cannot therefore identify a
problemto be solved by the distinguishing features of
claim 1.

Solution to the problem

The di stinguishing features of claim1 are that (i) the
reinforcing structure is enbedded wholly within the
partially fused particle structure and (ii) that the
reinforcing structure conprises a nonwoven fabric.

The subject-matter of claiml is obvious for the
foll ow ng reasons:

Wth respect to feature (i) the Board understands the
term "enbedded”, as used for a paper machi ne cl ot hing,
to nean coated on both sides. The Board does not
consider that the terminplies any further neaning, in
particular there is no inplication that there can be
conmuni cation between the sides of the structure to
allow, for instance, a rivetting effect to be achieved.
It is known per se to provide a reinforcing structure
enbedded in a paper machine clothing, cf. docunent D9.
Furthernore, with respect to feature (ii) it is well-
known that such a reinforcing structure can be enbedded
as a nonwoven fabric, as is shown, for exanple, in
docunents D14 and D24. Therefore, features (i) and (ii)
are also disclosed in conbination in each of docunents
D14 and D24.
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The respondent has presented a nunber of argunments
whi ch do not seemto be reflected by correspondi ng
features in claim1l. Reference has been nmade to the
difficulties of providing a second partially fused

| ayer. Claim 1l however does not however specify any
features related to how this difficulty is overcone.
The problem of delam nation in the prior art has been
menti oned. However, claim 1l does not contain any
features which solve this problem Furthernore,

ref erence has been made to nonwoven structures which
provi de porosity or void space. Again, the Board has
not been able to identify a corresponding feature in
claiml1l. Therefore, the argunents of the respondent
cannot be the basis for showing that the subject-nmatter
of claim1l involves an inventive step.

Claim 1l therefore conprises no nore than an aggregation
of well-known features acting in the their norma
manner, so that an inventive step is not involved in
the subject-matter of the claim

2.5 Therefore, the subject-matter of claim 1l does not

i nvol ve an inventive step in the sense of Article 56
EPC.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

1242.D Y A
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The Regi strar: The Chai r man:

D. Spigarelli A. Burkhart



