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Summary of Facts and Subm ssi ons

The appeal is fromthe interlocutory decision of the
Qpposition Division posted on 28 May 2001 concerning
mai nt enance of the European patent No. 0 443 627 in
amended form granted in respect of European patent
application No. 91 102 759.7.

The appel |l ant (opponent 1) |odged an appeal, received
at the EPO on 7 July 2001, against this decision and
si mul t aneously paid the appeal fee. The statenent
setting out the grounds of appeal was received at the
EPO on 28 Septenber 2001

In a letter dated 7 Septenber 2004 the patent
proprietor (respondent) stated: "in accordance with the
procedure approved in T 230/84, we w thdraw our

approval of the text of the above patent as granted
with the intent that the patent should be revoked".

Reasons for the Deci sion

1

2072.D

The appeal is adm ssible.

Al t hough the patent proprietor stated that it no |onger
approved the text in which the patent was granted, the
interlocutory decision of the Opposition Division being
based on an anended text different fromthat of the
patent as granted, this statenent, taken together with
the explicit declaration of the intent that the patent
be revoked (which is reinforced by the reference to
decision T 230/84, according to which the patent was
revoked followi ng withdrawal of the patent proprietor’s
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approval with the text of the patent as granted), can
only be seen as the expression of the patent
proprietor’s intention to prevent any text whatever of
t he patent from bei ng mai nt ai ned.

3. Therefore, considering that Article 113(2) EPC states
that the EPO confines its considerations in proceedi ngs
to the text of the European patent "submtted to it, or
agreed" by the patent proprietor, and that the patent
proprietor no | onger approves the text in which the
patent was mai ntai ned by the Opposition D vision and
does not submt an alternative text, there is no text
on the basis of which the Board can consider the appeal.
As a consequence, the patent nust be revoked (cf.

T 230/ 84; T 534/01).

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

The Registrar: The Chai r man:

A. Wl | rodt P. Alting van Ceusau
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