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Summary of Facts and Subm ssi ons
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The appeal contests the decision of the Exam ning

Di vision dated 7 Decenber 2000 to refuse European
patent application No. 96 919 889.4 on the ground that
the application did not satisfy the requirenents of
Articles 84 and 123(2) EPC.

The applicant (hereinafter denoted appellant) filed the
noti ce of appeal on 16 February 2001 and paid the
appeal fee on the same day. Together with the statenent
of grounds of appeal he submitted, on 17 April 2001,
four sets of clains corresponding to a main request and
three auxiliary requests.

Wth comruni cation dated 13 February 2003 and i ssued
for the preparation of oral proceedings to be held on
request of the appellant, the Board inforned the

appel lant of its prelimnary opinion, expressing doubts
about the allowability of the requests.

During oral proceedings held on 13 January 2004 the
appel l ant repl aced the four requests on file by a
singl e request conprising clains 1 to 15 .

The i ndependent claim1 reads as foll ows:

"1l. A nethod for the preparation of an inpact
absor bi ng macadam pavenent, the nethod conpri sing:
a) adm xing from 10 to 75% by wei ght of rubber
having a particle size of up to 40 nmwth
from25 to 90% by wei ght of an aggregate,
t he aggregate having a particle size of up
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to 40 nm and being pre-heated to 180 to
220°C

b) addi ng pol ynmer nodified bitum nous binder to
t he rubber and aggregate m xture in an
amount of from5 to 9% by wei ght of the
m xture at a tenperature of from 150 to

200° C,
c) further m xing the conposition, and
d) | ayi ng t he macadam pavenent."

The appel | ant requested that the decision under appeal
be set aside and the application be referred back to

the Exam ning Division for further prosecution on the
basis of claims 1 to 15 filed in the oral proceedings.

Reasons for the Deci sion

1
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The appeal is adm ssible.

The independent claim1 is based on claim1 as
originally filed specifying the m x percentages of the
macadam read in the |ight of paragraph 3 at page 3 of
the description as originally filed. This part of the
description teaches that a dry m x of aggregate and
filler is preheated to 200°C + 20°C and to this is
added the rubber particulate (step (a) of claim1l), so
that the final mx is nmade up working fromdry wei ght
aggregate and rubber totalling 100% Foll ow ng

adm xture, the polynmer nodified bitum nous binder at a
tenperature of 150°C to 200°C, preferably 180°C, is
added (step (b) of claiml1l) and further mxing is
effected (step (c) of claim1l), the resultant m x being
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| aid down to formthe macadam pavenent (step (d) of
claiml).

Claim1l thus conplies wth Article 123(2) EPC

The wording of claim1 as anended clearly includes both
t he proportions of the components of the m x and the
steps of their adm xture for the preparation of an

i npact absorbi ng macadam pavenent. First a 100% m xture
of rubber and aggregate is nade, to which is added a

pol ymer nodified bitum nous binder in an anmobunt of from
5to 9% by weight of this mxture.

Accordingly, no objection under Article 84 EPC to the
current version of claim1l arises. Dependent clainms 2
to 15 concerning particul ar enbodi nents of the

invention are |likew se formally all owabl e.

Consequently the objections under Articles 84 and
123(2) EPC raised by the Exam ning D vision have been
nmet and the decision nust be set aside.

The Exam ning Division has not yet exam ned whet her or
not a nethod according to Claim1l is patentable. In

t hese circunstances, the Board considers it appropriate
to exercise its power under Article 111(1) EPC, and to
remt the case to the Exam ning Division for further
prosecution foll ow ng the request of the appellant.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance for further

prosecuti on.

The Regi strar: The Chai r man:

A. Counillon C T. WIson
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