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Summary of Facts and Subm ssi ons

2054.D

On 27 June 2001, the appellant (opponent) | odged an
appeal against the decision of the Qpposition Division
dated 16 May 2001, rejecting the opposition against the
Eur opean patent No. 0O 659 588 (the patent in suit)
under Article 102(2) EPC, and paid the appeal fee. On

6 Septenber 2001, a statenent setting out the grounds
of appeal was fil ed.

By a communi cati on dated 11 April 2002, the Board
inforned the appellant and the respondent (patent
proprietor) that

(1) it followed from EPASYS ON- LI NE UPDATI NG of the
Eur opean Patent O fice (EPO that the patent in
suit had | apsed with effect for the Contracting
States DE, FR and GB, i.e. for all the
designated Contracting States, on 1 May 2001,
30 April 2001 and 7 August 2000, respectively,

t hat ,

(i) based on Rule 66(1) EPC, Rule 60(1) EPC applied
mutatis nutandi s i n appeal proceedings, that,

(iii) consequently, the appeal could be continued at
the request of the appellant filed within two
nonths as fromthe notification by the Board of
t he | apse, that

(i1v) this time limt could not be extended upon
request because it was not a period to be
determ ned by the EPO wi thin the neaning of
Rul e 84 EPC, and that
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(v) any continuation of the appeal proceedings by
the Board of its own notion was excl uded under
the circunstances.

The appel | ant was asked to informthe Board whether the
present appeal proceedi ngs should be conti nued.

The appellant refrained fromreplying within the tine
limt of two nonths. However, after having been
contacted by the Registry, the representative
(Article 134(1) EPC) of the appellant, by a letter
received on 11 July 2002, informed the Board that the
appel l ant was not interested in continuing the appeal
pr oceedi ngs.

Reasons for the Decision

1

2054.D

The appeal is adm ssible.

Rul e 60(1) EPC provides that if "the European patent
has been surrendered or has |lapsed for all the
designated States, the opposition proceedi ngs may be
continued at the request of the opponent filed within
two nonths as froma notification by the European
Patent O fice of the surrender or |apse". Rule 66(1)
EPC | ays down that, unless "otherw se provided, the
provi sions relating to proceedi ngs before the
department whi ch has nade the decision fromwhich the
appeal is brought shall be applicable to appeal
proceedi ngs nmutatis nutandis".

The EPC contains no specific provision concerning
continuati on of appeal proceedings in case a European
pat ent has been surrendered or has | apsed.
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Hence, based on Rule 66(1) EPC, Rule 60(1) EPC applies
mutatis nutandis to appeal proceedings. It follows
inter alia that, if the European patent has | apsed for
all the designated States, the appeal proceedi ngs may
be continued at the request of the opponent and
appellant filed within two nonths as froma
notification by the conpetent Board of the |apse.
According to an interpretation argunentume contrario
of these provisions, it further follows that the appeal
proceedings are to be closed if the appellant and
opponent does not submt such a request within the
period prescribed (cf. decision T 329/88 of 22 June
1993, not published in the Q).

4. In the present case, the notification of the |apse
wi thin the neaning of Rule 60(1) EPC was sent to the
appel lant on 11 April 2002. Thus, the period of two
nmont hs for requesting the continuation of the appeal
proceedi ngs ended on Friday, 21 June 2002 (cf.
Rule 78(2) EPC). No request for continuation of the
appeal proceedi ngs has been submtted during that
peri od. Mreover, fromthe letter received on 11 July
2002 it clearly follows that the appellant had no
intention of submtting a request for continuation of
t he appeal proceedings within that period. Hence, the
appeal proceedi ngs have to be closed (cf. point 3
supra).

2054.D Y A



Or der

For these reasons it is decided that:

The appeal proceedings are closed.

The Regi strar: The Chai r man:

M Dai nese W Mbser
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