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Summary of Facts and Subm ssi ons
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The present appeal is against the decision of the
exam ning division to refuse European patent
application 94 917 464. 3 based on international
application PCT/US94/05 753 published as WD 94/ 28 692,
since it did not neet the requirenents of

Articles 123(2), 84 and 56 EPC and of Rule 86(4) EPC.
Ref erence was made to the foll ow ng docunents:

D1: GB-A-2 152 790

D2: US-A-5 036 179

The argunentation of the exam ning division can be
sunmari sed as foll ows:

Clains 9, 11 and 16 of a set of clainms underlying the
decision were related to subject-matter which extends
beyond the application as originally filed due to the
om ssion of the feature that the | anps are above the
food support.

The various definitions of the invention in five

i ndependent clains directed to an apparatus and three
i ndependent clains directed to a nethod are not clear
and conci se.

According to the original clainms on which the search of
t he application was based, the | anps are arranged
asymmetrically with respect to a plane containing the
axis of rotation. According to claim 11 which was filed
| ater and not searched a symetric arrangenent of the

| anps is not excluded. Therefore there is lack of unity
bet ween the subject-matter of claim 1l and the subject-
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matter of the original clains.

Claim9 is not limted to an arrangenent where there is
at least one |anp on either side of the plane
containing the axis of rotation. Hence the subject-
matter differs fromwhat is disclosed in D1 only in
that the length of the lanmps is smaller than the w dest
di mrensi on of the food support. However, the selection
of lanps with smaller length than the dianeter of the
food support is obvious if nore than one |anp is used,
see Figures 3A, 3B, 5A and 5B of the present
appl i cation.

In his statenment setting out the grounds of appeal the
appel  ant requested the decision be set aside and a
patent be granted on the basis of anmended cl ai ns
according to a main request or auxiliary requests 1

to 18. If the main request were not granted, oral
proceedi ngs were requested. The argunents of the

appel  ant, supporting the main request can be
sunmari sed as foll ows:

Di scl osure of subject-matter not limted to "above"

Expressions |ike "above the food support” and "bel ow
the food support™ are only used froma practical point
of view. The general presentation of the problem and
the solution in the description, page 4, line 27

to page 5, line 13, does not require a limtation to

| anps being positioned (at | east) above the food
support. This analysis is particularly supported by the
wordi ng of original clains 8 and 9 which define a first
surface of the food item and second surface on an
opposite side of the food item and el ongate | anps
(tubes) "above at | east one of said surfaces". Mbreover
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it is a matter of point of view whether the |anps are
posi ti oned above or below the food support in

Figures 2A to 5B and 9. It follows from"Summry of the
| nvention" (page 5, lines 4 to 13) that the invention
is directed to asymetrical irradiation of a surface,
no matter fromwhich side the surface is irradiated.
The word "beneath" used in the context of positioning
the |l anps al so has the neaning "beside" or "subject to"
making it clear that the | anps cannot only be
posi ti oned above but also only bel ow the food support.

The subject-matter of claim9 involves an inventive

step

According to the present invention the asymretri cal
arrangenment of the | anps provides uniform cooking
whereas D1 tries to achieve "an opti mum br owni ng
effect”. The skilled person does not |learn from DL how
the asymmetrical arrangenent above or bel ow t he
rotating food support should be nodified to achi eve "an
opti mum browni ng effect” over the whole food surface.
The arrangenent of the lanps in D1 does not provide the
effects on uniformty denonstrated with Figures 4A

and 9 of the present application. Therefore it did not
make sense for the skilled person to use | anps which
are shorter than the w dest di mension of the food
support, as is defined in claim?9.

In preparation of the oral proceedings the board nade
the follow ng prelimnary non-binding coments with
respect to the original disclosure of clained subject-
matter not limted to | anps being above the food
support:

It is evident for a person skilled in the art that in
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an oven for cooking, gravity has an effect on the
cooking result, eg due to convection of heated air, a
possi bl e deformati on of the food during cooking or
production of liquid fromthe food accunulating in a
di sh containing the food or having a tendency to drop
fromthe | ower surface when no dish is used. Therefore
in such an arrangenent the position of the |anps above
the food support has a different effect on the
uniformty of the cooking than a position bel ow the
food support. Hence the skilled person would assune
that the word "above" indicated in all original

i ndependent clains is used by purpose for defining a
spatial arrangenent in a technical sense, and not as a
formal designation of one of two equival ent positions.
This interpretation is consistent with further arrays
of | anps positioned bel ow the food support as defined
in the original dependent clains 2, 4 and 5. "Above at
| east one of said surfaces" indicated in original
clainms 8 and 9 related to nmethods is not clear and
woul d have to be interpreted along the lines of the
original independent apparatus clainms 1, 3 and 7. The
"Sunmary of the Invention" at page 5, lines 4 to 12

i ncludes the expression "rotation of the food item
beneath the asymetrical placed |anps”. "Beneath"
normal |y neans "bel ow', "under" or "underneath" (see
The Concise Oxford Dictionary, 6th edition, page 90,
whi ch was enclosed in this sumons). Since "bel ow' and
al so "underneat h" are used at other places of the
application, there is no indication that "beneath"
shoul d be understood in a nore general sense.

Since there was no explicit disclosure of subject-
matter without the |anps being positioned above the
food support, it had to be exam ned whether this
feature could be omtted fromthe clains as a feature
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not being essential to the invention under the
conditions outlined in decision T 331/87 (QJ 1991, 22):

(1) The feature was not explained as essential in the
di scl osure.

(2) 1t was not, as such, indispensable for the
function of the invention in the light of the
technical problemit served to solve, and

(3) the replacenent or renpval required no rea
nodi fication of other features to conpensate for
t he change.

Condition (1) is not fulfilled since the feature in
qguestion "above" is found in all original independent
clainms and in equivalent formin "Summary of the

| nvention” ("rotation of a food item beneath the
asymmetrically placed | anps").

As far as condition (2) is concerned, it is noted that
wi thin the general problem of uniform cooking also a
browni ng effect is intended, see page 1, line 29 to
page 2, line 6. It is evident for the skilled person
that this applies primarily to the upper surface of the
food item (eg when a dish is used) above which the

| anps shoul d at | east be placed. Therefore

condition (2) is also not fulfilled.

Therefore the board concluded that the subject-matter
of any of independent claimnot |limted to "Il anps
positi oned above the food support"” extends beyond the
content of the application as originally filed
(Article 123(2) EPC).
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In the oral proceedings on 27 Novenber 2002 the
appel | ant enphasi sed again that it was derivable from
the original application docunents, in particular
claims 7 and 8 as originally filed, that the |anps are
| ocat ed above or bel ow the food support. Therefore no
[imtation as to the location should be made. This
argunent, however, was not accepted by the board
stating that original clainms 7 and 8 were not clear. An
appropriate interpretation by other clains and the
description would | ead to the conclusion that the |anps
are arranged at | east above the food support.

During the oral proceedings the appellant submtted a
new mai n request. He requested that a patent be granted
on the basis of clains 1 to 8 according to this main
request or on the basis of auxiliary requests 1 to 5
filed with letter dated 28 October 2002 or on the basis
of auxiliary requests 6 and 7 filed during the oral
proceedi ngs. At the end of the oral proceedings the
deci sion of the board was given. The independent clains
according to the main request read as foll ows:

"1. An oven (10) for cooking a food item (32),
t he oven conpri sing:

a food support (31) rotatable about an axis of
rotation (r); and

a radiation source for directing radi ant energy
having a significant portion of the radiant energy in
the visible and near visible light range of the
el ectromagneti c spectrumonto the food support (31),
t he radi ati on source including an array of elongate
| amps (18a-18e), each |anp having a |ongitudinal axis
parallel to the |ongitudi nal axes of the other |anps,
the | anps positioned above the food support (31) such
t hat the perpendicul ar di stance between each |anp and a



3193.D

-7 - T 0746/ 01

pl ane containing the axis of rotation (r) and extendi ng
parallel to the |ongitudinal axes of the lanps differs
fromthe distance between the plane and the other

| anps, there being at | east one |anp positioned on each
side of the plane.”

"3. An oven (10) for cooking a food item the oven
conpri si ng:

a food support (31) rotatable about an axis of
rotation (r); and

a radiation source for directing radi ant energy
having a significant portion of the radiant energy in
the visible and near visible |light range of the
el ectromagneti c spectrumonto the food support (31),
t he radi ati on source conpri sing:

an array of first lanps (18a-18c), each first |anp
having a longitudi nal axis parallel to the |ongitudinal
axes of the other first lanps, the first |anps
posi ti oned above the food support (31) such that the
per pendi cul ar di stance between each first lanp and a
pl ane containing the axis of rotation (r) and extendi ng
parallel to the |ongitudinal axes of the first |anps
differs fromthe distance between the plane and the
other first lanps, wherein all of the first |anps are
positi oned on one side of the plane, and

an array of second | anps (18d-18e), each second
| anp having a longitudinal axis parallel to the
| ongi tudi nal axes of the other second |l anps and to the
pl ane, the second | anps positioned above the food
support (31) such that the perpendi cul ar distance
bet ween each second | anp and the plane differs from
that of the other second | anps, wherein all of the
second | anps are positioned on the side of the plane
opposite to the side on which the first |anps are
| ocated and wherein the array of first |anps (18a-18c)
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i ncludes at |east one nore |anp than the array of
second | anps (18d-18e)."

"6. An oven (10) for cooking a food item the oven
conpri si ng:

a food support (31) rotatable about an axis of
rotation (r), the food support (31) having edges and a
wi dest dinmension d (d) extending between the edges in a
direction perpendicular to the axis of rotation (r);

an array of elongate |anps (18a-18e) for directing
radi ant energy having a significant portion
of the radiant energy in the visible and near visible
light range of the electromagnetic spectrumonto the
food support (31), each lanp having a filanment length L
substantially equal to 10/12d, each lanp further having
a longitudinal axis parallel to the |ongitudinal axes
of the other lanps, the array including;

a first lanp (18c) positioned above the food
support (31) such that the perpendi cul ar distance
between the first lanp and a plane containing the axis
of rotation (r) and extending parallel to the
| ongi tudi nal axes of the lanps is substantially equal
to 1/10L,

a second lanmp (18b) positioned above the food
support (31) such that the perpendi cul ar distance
bet ween the second | anp and the plane is substantially
equal to 4.5/10L

athird lanp (18a) positioned above the food
support (31) such that the perpendi cul ar distance
between the third |anp and the plane is substantially
equal to 5.5/10L

a fourth lanp (18d) positioned above the food
support (31) such that the perpendi cul ar distance
between the fourth lanp and the plane is substantially
equal to 3.5L, and
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afifth lanp (18e) positioned above the food
support (31) such that the perpendi cul ar distance
between the fourth lanp and the plane is substantially
equal to 5.9/10L

said first, second and third [anps (18c, 18b, 18a)
bei ng | ocated on one side of the plane and said fourth
and fifth lanps (18d, 18e) being | ocated on the side of
t he pl ane opposite said one side, and

rotation neans (35) for rotating the food support
(31) about the axis of rotation (r)."

"7. A nethod of cooking a food item positioned on a
food support (31) having an axis of rotation (r) and a
pl ane containing the axis of rotation (r), the nethod
conprising the steps of:

directing radi ant energy having a significant
portion of the radiant energy in the visible and near
visible Iight range of the el ectromagnetic spectrum
onto the food;

initiating said radiant energy froma plurality of
spaced apart |anps (18a-18e) having substantially
paral | el |ongitudi nal axes, the |ongitudinal axes
parallel to the plane containing the axis of rotation
(r) of the food support (31), the | anps positioned
above the food support and spaced different distances
fromsaid plane, at |east one of the | anps (18a)
positioned on one side of the plane and at |east one of
the |l anps (18d) on an opposite side of the plane; and

rotating the food support (31) about the axis of
rotation (r)."

"8. A nmethod of cooking a food item positioned on a
food support (31) having an axis of rotation (r) and a
pl ane containing the axis of rotation (r), the nethod
conprising the steps of:
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directing radi ant energy having a significant
portion of the radiant energy in the visible and near
visible Iight range of the el ectromagnetic spectrum
onto the food;

initiating a first portion of said radi ant energy
froma first array (18d-18e) of a nunber N of spaced
apart first |anps having substantially parall el
| ongi tudi nal axes, the |ongitudinal axes parallel to
t he plane containing the axis of rotation (r) of the
food support (31), the first |anps (18d-18e) positioned
above the food support on one side of the plane, and
spaced di fferent distances from said pl ane;

initiating a second portion of said radi ant energy
froma second array (18a-18c) of a nunber nore than N
of spaced apart second | anps having substantially
paral | el |ongitudi nal axes, the |ongitudinal axes
parallel to the plane containing the axis of rotation
(r) of the food support (31), the second | anps
posi ti oned above the food support on the side of the
pl ane opposite to the side on which the first |anps are
| ocat ed, and spaced different distances fromsaid
pl ane; and

rotating the food support (31) about the axis of
rotation (r)."

Reasons for the Decision

1
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Adm ssibility of the appeal

The appeal conplies with the provisions of Articles 106
to 108 and Rule 64 EPC and is therefore adm ssible.

Original disclosure of subject-matter according to the

mai n request
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For the docunents as originally filed reference is made
to the published application WO 94/28 692.

The subject-matter of claiml is derived fromthe
original claim1 and the original description, page 7,
line 29 to page 8, line 2.

Clains 3 and 6 are clarified versions of original
claims 3 and 7, respectively.

The met hods defined in clains 7 and 8 are based on the
di sclosure in original clains 8 and 9, respectively.
The feature "positioned above the food support” is
disclosed eg in original clains 1, 3 and 7 (see al so
itemlll above).

As far as the dependent clains are concerned, they
correspond to dependent clainms as originally filed.
Therefore the board is satisfied that the anendnents
made do not | ead to subject-matter which extends beyond
the content of the application as filed and are thus in
agreement with Article 123(2) EPC

Novel ty and inventive step

The subject-matter of the main request had been
included in subject-matter form ng the basis of an
advanced notice for grant issued by the exam ning

di vi sion under Rule 51(4) EPC on 25 March 1996. The
board has no reason to doubt whether this subject-
matter is novel and involves an inventive step. An
adapt ed description had al so been enclosed in the above
conmuni cation under Rule 51(4) EPC. Therefore the main
request neets the requirenents of Article 52(1) in
connection with 54(1) and (2) and 56 EPC.
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4. Auxi |l iary requests
Since the main request neets the requirenents of the

EPC, there is no need to consider the auxiliary
requests.

Or der

For these reasons it is decided:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant a patent in the follow ng version:

- claims 1 to 8 filed during the oral proceedi ngs as
mai n request ;

- description, pages 1 to 9 enclosed in the
comuni cation under Rule 51(4) EPC, dated 25 March
1996;

- drawi ngs, sheets 1/5 to 5/5 enclosed in the

comuni cation under Rule 51(4) EPC, dated
25. 03. 96.

The Regi strar: The Chai r man:

P. Muartorana E. Turrini
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