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Summary of Facts of Subm ssions

The appeal contests the interlocutory decision of the
opposi tion division dated 13 March 2001, issued in
witing on 17 April 2001, to maintain the European
patent 0 652 405 in anmended form The anended

i ndependent claim1 found in the contested decision to
neet the requirenents of the EPC, in particular of
Articles 52 to 57 (novelty and inventive step) and
123(2), reads as follows:

"1. Food cooking oven, conprising an access door (1),
a cooking cavity (2), a notor-driven fan (3) situated
on the back side of said cooking cavity (2), a
partition wall (4) provided to diffuse the air flow
generated by said fan (3), a chanber (5) acconmodati ng
said fan (3) and confined on its front side by said
partition wall (4),

- a first branch (22) being provided with an end
portion connected via a punp (9) to a first reservoir
(8) adapted to supply detergent substances,

- a second branch (23) being additionally provided, an
end portion of which term nates via a respective punp
to a second reservoir, adapted to supply rinsing
liquids,

- the opposite ends of said first and second portions
termnating with respective nozzles (7,18),
characterized in that:

- said nozzles (7,18), that are provided for spraying
t he detergent substance and the rinsing |liquid,
respectively, are joined together into a single nozzle
(20) coming out froma single conduit (21) which is
divided into said first and second branches (22, 23),
said single nozzle (20) being positioned close to the
inlet side of the wheel of the fan,
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- said punp and said fan are connected with a control
arrangenent (10) adapted to control their operation.”

In the decision under appeal the following prior art
was taken into consideration:

Dl1: DE-A-28 42 771

D2: EP-A-0 131 775

D3: GB-A-2 065 867

D4: EP-A-0 277 888

D5: DE-A-33 04 059

D6: DE-A-31 14 951

The notice of appeal was filed by the Opponent
(hereinafter denoted Appellant) on 13 June 2001. The
appeal fee was |ikew se paid on 13 June 2001 and a
statenent of the grounds of appeal was submtted on
18 July 2001.

In response to a conmuni cation issued by the Board on
20 March 2002 as an annex to the summons to O al
proceedi ngs schedul ed for 5 Decenber 2002 the
Respondent stated that he would not participate in such
proceedi ngs and submitted an anended claim1l as an
auxiliary request. Wth letter of 4 Novenber 2002 the
Appel l ant further referred to the followng prior art:

D7: DE-C-40 13 596

D8: DE-C-41 31 748
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D9: DE-C-40 13 595

A request for postponenent of the oral proceedi ngs made
by the Respondent was refused by the Board which
informed the parties by fax on 25 Novenber 2002 that

t he new docunents D7, D8 and D9 were not consi dered,
prima facie, to be so relevant as to be admtted into

t he proceedings, and that claim 1l according to the

auxi liary request appeared to violate Article 123(2)
EPC.

Wth fax of 27 Novenber 2002 the Respondent submtted a
further amendnent of this claimwhich, in this final
form differed fromclaim1l as maintained in the
deci si on under appeal by defining that "it is sprayed
(fromthe single nozzle) towards fan (3)" and that the
control arrangenent controls the punmp (9) and the fan
(3) "in order to make them work sinultaneously during
said spraying the detergent substance and the rinsing
i quid".

Oral proceedings were held on 5 Decenber 2002 in the
absence of the Respondent. In these oral proceedings
t he Appel |l ant queri ed whether the anended claim1
subm tted on 27 Novenber 2002 bel onged to the main or
auxi liary request because this anendnent was said to
"definitely clear our position".

The argunents of the Appellant can be summarized as
fol | ows:

Claim1l1l as maintained by the first instance was | acking
novelty in view of the cooking oven shown in Figure 1
of DL wherein a punp for spraying the detergent and the
rinsing water was mandatory and the central,
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i nternedi ate nozzle (28) |ocated on the separating wall
(18) close to the inlet side of the fan in Figure 1 of
docunent D1 was a single nozzle in the sense that it
was a common nozzle conbining the functions of the

i ndi vidual nozzles for spraying the detergent and the
rinsing liquid, respectively. If the replacenent of the
mul ti pl e common nozzles (28) in DL by a single conmon
nozzl e was seen as a difference, the objective problem
should relate to sinplifying the oven design, because

t he probl em concerning the lack of roomin front of and
behind the fan, as mentioned in colum 4, lines 38 to
42 of the patent, was already solved in D1 by
substituting a single common conduit (31) for the

mul tiple conduits leading to the different nozzles. It
was obvi ous to solve the new objective probl em of
sinmplifying the oven design by reducing the nunber of
nozzles to one only, in particular as D1 clearly stated
in the first paragraph of page 6 that the detergent
sprayed fromthe nozzle should be entrained in the
circulating air streamfor distribution to all surfaces
in the cooking cavity and fan chanber in the same
manner as in the patent, and the person skilled in the
art was aware that one nozzle positioned within the
cooking cavity, as in Figure 2 of D1, was sufficient
for such an entrainnent. Further, Figure 1 of the
patent, which was stated to describe the prior art
according to D1, showed an arrangenent with a sole
nozzl e for spraying detergent. A sim|lar suggestion was
found in D6 disclosing, according to claim1l, at |east
one nozzle (53) spraying detergent and/or rinsing water
for cleaning purposes.

The additional features included in claim1 submtted
on 27 Novenber 2002 were taken fromthe description of
the prior art in the application, leading to a probl em
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under Article 123(2) EPC, and related to an originally
undi scl osed operati on whereby the detergent substance
and the rinsing liquid were sprayed sinultaneously. |f
t he sinultaneous operation was neant to refer to the
punp and the fan, a clarity problem arose since either
bot h punps, rather than punp (9) only, had to be
operated for spraying detergent substance and rinsing
[iquid sinultaneously with the operation of the fan, or
detergent only was sprayed, while operating the fan, by
the punp (9) provided for this purpose. Wth regard to
novelty and inventive step no new situation was

encount ered because, in the oven of D1, the fan and the
punp for spraying detergent were also controlled so as
to operate simultaneously (see claim5 of Dl) and the
oven included, in the enbodi mrent of Figure 2, nozzles
(29) spraying detergent towards the inlet of the fan
for distribution thereof. Nozzles directed towards a
fan were known for obtaining a uniformdistribution of
liquid droplets in a streamof air from D7, D8 and D9.

The Respondent counterargued essentially as foll ows:

The term "single nozzle" clearly defined a sol e conmon
nozzle for the detergent and the rinsing liquid. In
order to cooperate properly with the fan, this single
nozzl e had to be directed towards the fan intake. This
feature was inplicit in claim1l of the main request and
explicitly included in claim1l of the auxiliary
request. In contrast, the enbodinment of Figure 1 of D1
conprised six nozzles directed towards the center of

t he cooking cavity, ie in the opposite direction.
Further, it lacked any indication of a punp and of a
single control nmeans controlling the operation of a
punp and of the fan. These differences were not
rendered obvious by the arrangenment of Figure 2 of D1
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whi ch had several nozzles 33,34 situated on the bottom
of the cooking cavity and oriented towards the center

t hereof, whereas the invention required a single nozzle
only, in conbination with the fan, for distributing the
[iquid throughout the cooking cavity. Thus, D1 gave the
i npression that a sufficient cleaning performance coul d
be achi eved only by neans of a nultiple nozzle
arrangenment and could not provide a hint that a single
nozzl e m ght be adequate for sufficiently cleaning the
oven.

The Appel |l ant requests that the decision under appeal
be set aside and the patent be revoked.

The Respondent requests that the appeal be dism ssed
and that the patent be nmaintained as anended before the
first instance (main request). He further requests that
t he i mpugned deci sion be set aside and that the patent
be mai ntained on the basis of his auxiliary request
filed on 27 Novenber 2002.

Reasons for the Decision

3229.D

The appeal nmeets the requirenents of Articles 106 to
108 EPC and of Rules 1(1) and 64 EPC and is, therefore,
adm ssi bl e.

In its fax of 27 Novenber 2002 the Respondent referred
to the anended claim1 "conditionally proposed” in the
previ ous subm ssion dated 5 October 2002 which was to
be "definitely" clarified with respect to the

si mul t aneous operation of the punps and of the fan by
t he amended version attached to that fax letter. Thus,
this clarification obviously concerns the wording of



3229.D

-7 - T 0690/ 01

the conditionally filed claimand does not affect the
status of this claimas being "conditionally proposed",
i.e. relating to an auxiliary request for maintenance
of the patent if claim1l as maintained in the inmpugned
deci sion, according to the main request, was found
unal | onabl e. A withdrawal of the main request, as
supposed by the Appellant, requires a clear and

unanbi guous declaration to this effect, and no such
decl aration was ever made by the Respondent. Hence, the
amended claim 1l submtted with the fax letter of

27 Novenber relates to an auxiliary request of the
Respondent, rather than substituting the main request.

As set forth in the decision under appeal, claim1 of
the main request is a conbination of granted claim1
with further features found in the original claim1l. A
further definition concerning the position of the
nozzle close to the "inlet side" of the fan wheel,
rather than just near the fan wheel as in original
claiml, is supported for exanple by Figure 2 which
clearly shows this position. Thus, the requirenents of
Articles 123(2) and (3) are net.

Concerning patentability it is undisputed that docunent
Dl constitutes the nost pertinent prior art. This
docunent discloses, in Figures 1 to 3, three

enbodi nents of a food cooking oven differing with
respect to the arrangenent of the nozzles for injecting
detergent and rinsing water for cleaning the oven. In

t he enbodi nent of Figure 1 a nunber of nozzles (28) are
| ocated on opposite walls of the cooking cavity (4) and
orientated away fromthe walls towards the interior of
the cavity. The nozzles (28) are connected to a conmobn
conduit (31) supplying either detergent liquid or
rinsing water fromreservoirs (12,11) through
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respective branches (12a,1la). The oven shown in
Figures 2 and 3 conprises two types of nozzles, a first
type (29) positioned at the inlet side of the fan wheel
(16) for spraying detergent towards that inlet side,
and a second type (33,34,36) positioned in the fan
chanmber (3) and in the cooking cavity (4) for spraying
rinsing water into the respective chanber or cavity and
onto the walls thereof.

The Appel |l ant considers the first enbodi nent shown in
Figure 1 of Dl as novelty destroying because the
central, internediate nozzle |ocated on the partition
wall (18) on the left side of the cooking cavity (4)
was close to the inlet side of the fan wheel and a
"single" nozzle in the sense that it conbined the
functions of the nozzles for spraying the detergent and
the rinsing liquid. This interpretation does not,
however, correspond to the usual neaning of the term
"single" as defining, in conbination with a nozzle, one
sol e nozzle, and there is no basis in the patent for a
broader definition of this term In fact, joining the
two nozzles specified in the precharacterising portion
of claiml into a "single" nozzle will give one sole
common nozzle, and the problemencountered in the prior
art, as stated in colum 4, lines 38 to 50 of the
patent, is based on an arrangenent of conduits each
termnating in a single nozzle, as shown in Figure 1
and solved by a single conmon conduit term nating,
therefore, in a single common nozzle, as shown in

Fi gure 2.

As a consequence, the subject-matter of claim1l of the
mai n request differs fromthe oven disclosed in D1 in

t hat the common conduit has a single nozzle positioned
close to the inlet side of the fan wheel. Since the
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orientation of this nozzle is not specified, this
single nozzle may al so be directed towards the interior
of the cooking cavity, in the sane manner as the
plurality of nozzles (28) in Dl1. The Respondent argues
that, in claim1l, an orientation of the nozzle towards
the fan inlet side was inplicit because otherwise it
could not work properly, especially when operating the
fan. This argunment is not convincing. In fact, claiml
specifies, inits final feature, a control arrangenent
for operating the punp and the fan in general terns

wi t hout defining any tinme relationship therebetween, in
particul ar any simultaneous operation. Thus, the punp
and fan may be operated alternatively or

simul taneously. An alternative operation could not, in
principle, have any adverse effect on the spray from
the nozzle. The effect of a sinultaneous operation may
be intended, as in D1, wherein the air flow caused by
the fan entraines the detergent sprayed fromthe
nozzles, including the left center nozzle close to the
fan inlet side, towards the interior of the cooking
cavity for distribution throughout the cavity and fan
chanmber. Simlarly, a single nozzle |located close to
the fan inlet and directed towards the cooking cavity
could spray the detergent into the cooking cavity for
entrainment in the air flow aspired by the fan.

7. The repl acenent of the nultiple nozzles (28) in the
cooking cavity according to Figure 1 of D1 by a single
nozzle, resulting in a sinplified nozzle arrangenent
and reduced expense thereof, is considered to be an
obvi ous choice of the skilled person. The multiple
nozzles in the enbodi mrent of Figure 1 of Dl have the
doubl e task of first spraying the detergent onto the
wal I s of the cooking cavity and into the air stream
generated by the fan (see page 9, lines 16 to 21, and

3229.D Y A
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page 11, lines 29 to 31), and thereafter spraying the
rinsing water onto the walls of the cooking cavity
whilst the fan is switched off (page 12, lines 9 to
13). In Figure 2 of D1 a single nozzle (34) is provided
at a bottomcenter position in the cooking cavity for
spraying the rinsing water into the cavity and onto its
wal | s. The skilled person will, therefore, be aware
that a single nozzle, as in Figure 2, is able to spray
liquid into the cooking cavity, where it may be
entrained by an air stream produced by the fan, as is
the case with the detergent substance in Figure 1, or
not, as is the case with the rinsing liquid in

Figure 2, and onto the walls of the cooking cavity, and
sel ect such a single nozzle to performboth tasks. In
order to do this, the nozzle need not be |ocated at the
bottom center of the cooking cavity but could be, if
suitably designed, at a central position of any of the
wal I's, including the rear center position close to the
fan inlet, to uniformy distribute the sprayed liquid
wi thin the cooking cavity and on the walls thereof.

In the decision under appeal it was concluded that "the
skilled person gets the inpression fromDl that a
sufficient cleaning performance can be achi eved only by
means of a nultiple nozzle arrangenent”. The Board does
not agree with this conclusion because it does not take
due account of the enbodi nent of Figure 2 of Dl having
a single nozzle (34) within the cooking cavity for
spraying liquid into the cooking cavity and onto the
wal | s thereof. A conparison with the Figure 1

enbodi ment reveals that this single nozzle can be used
for spraying detergent and rinsing liquid if
alternatively connected to a correspondi ng supply
reservoir, whereby the fan chanber was |ikew se cl eaned
by the liquid droplets entrained in the air stream
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aspired fromthe cooking cavity by the fan, and the
addi tional nozzles (33) and (29) shown in Figure 2 were
of no further assistance and could be renoved.

Punps provi ded between the reservoirs and the first and
second branches, as specified in claim1l, are not

di sclosed in Dl. Suitable nmeans are, however, necessary
to generate the required pressure for spraying the
detergent and the rinsing water, as nentioned on

page 5, lines 14 to 17, of D1, and the npbst common
means for generating this pressure, unless provided by
the water mains, are punps. An exanple for a punp

enpl oyed for generating the pressure required to spray
detergent and rinsing liquid fromnozzles into an oven
is disclosed in docunent D6 (page 8, ultimate

par agraph). This feature cannot, therefore, contribute
to establishing the non-obviousness of the subject-
matter of claiml.

The Respondent argues that claim1 was further

di stinguished fromthe disclosure of D1 by the single
control nmeans for the punp and the fan. This argunent
is not convincing. The "control arrangenent” adapted to
control the operation of the punp and the fan, as
specified in claim1l, corresponds to the control neans
inplied by the description in D1, in the paragraph
bridging pages 6 and 7 as well|l as pages 11 and 12, of
an automatic cleaning process with a programed control
operating the fan and the injection of detergent and
rinsing water.

The subject-matter of claim1 of the main request is,
t herefore, considered as not involving an inventive
step. Hence, the main request cannot be all owed.
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The amended claim 1 of the auxiliary request includes,
as conpared with claim1l of the main request, the
further features that (a) it is sprayed, fromthe
single nozzle, towards fan (3), and (b) that the
operation of the punp (9) and fan (3) is such as "to
make them work sinultaneously during said spraying the
det ergent substance and the rinsing liquid'. The
Appel l ant did not chall enge the disclosure of the
features in the original application but argued that

t he correspondi ng original disclosure (on page 6,

lines 2 to 5 and 9 to 11, and page 7, line 30, to

page 8, line 2) related to a description of the two-
nozzl e enbodi ment of Figure 1 which was prior art and
could not, therefore, forma basis for further defining
the invention. The Board cannot follow the Appellant in
this respect because the enbodi nent of Figure 1
erroneously designated as prior art in the patent, was
originally described as part of the invention, and the
enbodi nent of Figure 2 concerned an inprovenent thereof
as regards the nunber and connection of the nozzles
only, the other characteristics not being affected and
remai ning as before. Hence, it is evident fromthe
original disclosure that the Figure 2 enbodi nent
corresponds to that of Figure 1 as far as the
orientation of the nozzle towards the fan wheel, also
shown in Figure 2, and its control to operate

simul taneously with the fan is concerned. The further
obj ection raised by the Appellant under Article 123(2),
concerning the originally undisclosed operation of
sprayi ng the detergent substance and the rinsing liquid
simul taneously, is |likew se without nerits because the
word "them in the added feature "in order to nmake them
wor k si mul taneously” clearly refers to the punp and the
fan, rather than to the two punps supplying the

det ergent substance and the rinsing |iquid.
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It nust be taken into consideration, however, that the
original disclosure of the above nmentioned added
feature (b) on page 6, lines 2 to 5 and 9 to 11 for the
si mul t aneous operation of the fan and the detergent

i njecting nozzle, and on page 7, line 30, to page 8,
line 2 for the sinultaneous operation of the fan and
the rinsing liquid injecting nozzle, relates to the
operation of two punps, one (punp 8 or 9, respectively)
for spraying the detergent and the other (punp 15) for
spraying the rinsing liquid. Wilst according to

page 9, lines 19 to 28 of the original application the
ot her punp may be replaced by the water supply nains,
there is no disclosure of a sinultaneous operation of
the fan and of the punp (9) for spraying detergent
during the spraying of the rinsing liquid, as defined
in the added feature (b).

Further, this new feature introduces an inconsistency
with the precharacterising portion of claim1l where it
is specified, in accordance with the original

di scl osure, that punp (9) is operated for spraying

det ergent substance only, whereas a further punp is
provided for spraying rinsing liquid. This

i nconsi stency cannot be resolved because it is not
possi ble to determ ne, on the basis of the wording of
the claim whether the sinultaneous operation shal
relate to the fan and both punps, thereby operating the
fan while spraying the detergent substance and the
rinsing liquid, or to the fan and the single punp (9)
only, whereby the fan woul d operate only when spraying
t he detergent substance, its operation when spraying
the rinsing liquid being | eft undefined.

Thus, the anended claim 1 of the auxiliary request
cannot be all owed because it contains subject-matter
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whi ch ext ends beyond the contents of the application as
filed (Article 123(2) EPC) and it does not neet the
requirenment of clarity (Article 84 EPC)

Wth the communications dated 20 March 2002 and

25 Novenber 2002 the attention of the Respondent was
drawn to a clarity problemwith regard to the punp(s)

i nvol ved and to a problem of insufficient disclosure
concerning the simultaneous operation of the punp(s)
and fan, respectively. Mreover, it follows fromthe
provisions of Article 102(3) that any anmendnents to the
claims will have to be checked for conpliance with the
requi renments of Articles 123(2) and 84 EPC before the
exam nation as to the patentability of the amended
claim Thus, a discussion of these questions at the
oral proceedi ngs had to be expected.

It should be noted that the Board al so has severe
doubts regarding the patentability of the subject-
matter of the amended claim 1, regardless of howit is
construed, in view of the fact that Dl discloses, in
Figure 1, not only the concept of utilising conmon
nozzles for alternatively spraying the detergent
substance and the rinsing liquid, but also (in Figure 2
and the text bridging pages 5 and 6) the concept of
distributing a liquid by spraying it directly towards
the inlet of the running fan, rather than by entraining
it inthe air aspired fromthe oven cavity as in

Figure 1, and its advantages concerning the uniform
distribution to all parts of the oven interior, and
that a single nozzle would obviously be sufficient in
the latter case since the distribution is effected by
the fan, rather than by the nozzl es.

Since neither the main request nor the auxiliary
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request can be all owed, the patent nust be revoked.

15. The docunents D7, D8 and D9 were cited by the Appellant
as disclosing nozzles directed towards a fan inlet for
obtaining a uniformdistribution of liquid droplets in
a streamof air. However, this feature is al ready known
fromFigure 2 of D1I. Moreover, all three docunents
refer to the injection of steamthrough the nozzles for
cooking food in the oven, rather than to the injection
of detergent or rinsing liquid for cleaning the oven as
in the patent and in D1. The documents D7, D8 and D9
were, therefore, not admtted into the proceedi ng as
being irrelevant and submtted at a | ate stage.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
A. Counillon C. T. Wlson
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